IN THE GENERAL SESSIONS COURT FOR KNOX COUNTY, TENNESSEE
DIVISIONS L IL, IIL, IV & V FEL ED

JUN 0
IN RE: PETITION OF THE KNOX COUNTY PUBLIC DEFENDER-- SWORN 6 2008
PETITION TO SUSPEND APPOINTMENT OF THE DISTRICT ByURTKA PHILLIPS, £k
DEFENDER TO DEFENDANTS IN THE KNOX COUNTY GENERAL ‘

SESSIONS COURT, MISDEMEANOR DIVISION.

MEMORANDUM OF LAW REGARDING COURT'S AUTHORITY TO GRANT
PUBLIC DEFENDER'S REQUESTED RELIEF

This Court has the authority to grant the relief that the Public Defender has requested in
his Sworn Petition. Tennessee Supreme Court Rule 13 ("Rule 13"), on which the Public
Defender has based his request for relief, sets out the standard for determining the occasions
when the Public Defender should not be appointed to represent an indigent defendant. Rule 13
contemplates that, when it is appropriate to appoint the Public Defender, the Court will appoint
the Public Defendef’spfﬁce rather than the individual lawyer or lawyers in that office who will
handle the case. Therefore, the Court has the power to determine, pursuant to Rule 13, that the

Public Defender's office cannot accept additional appointments because of its caseload.

Moreover, given the number of new clients whom the Public Defender is appointed to
represent on a daily basis, it would create a burden on the Court for the individual lawyers in the

Public Defender's office to attempt to make the requisite showing under Rule 13 on a case-by-

case basis, Indeed, the Court would be able to do little else than determine case-by-case whether

the lawyer has made that showing.

Furthermore, nothing in Rule 13 or the statutes governing the appointment of the Public
Defender requires that the Public Defender be available to accept appointments in all courts.
Nevertheless, to the extent that those statutes or any other state law could be construed as

requiring that the Public Defender be available in all courts, such law must yield to the standard
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set out in Rule 13. In promulgating Rule 13, the Tennessee Supreme Court exercised not only
statutory authority but also its inherent power to regulate the practice of law in Tennessee, a

power that, under well-established precedents, neither the executive nor the legislative branch of

the government may encroach upon or infringe.

L Rule 13 provides the standard for the Court to apply in determining whether
it is appropriate to appoint the Public Defender.

The Public Defender has based his request for relief in the Sworn Petition on Rule 13,

Section 1(e), which provides, in relevant part:

When appointing counsel for an indigent defendant pursuant to Section

1(e)(3), the court shall appoint the district public defender’s office, the state post-
conviction defender’s office, or other attorneys employed by the state for indigent
defense (herein “public defender”) if qualified pursuant to this rule and no conflict

- of interest exists, unless in the sound discretion of the trial judge appointment

of other counsel is necessary. . . .

The court shall not make an appointment if counsel makes a clear and
convincing showing that adding the appointment to counsel’s current workload
would prevent counsel from rendering effective representation in accordance with

constitutional and professional standards.

Sup. Ct. R. 13, § 1(e)(4)(A), (D) (emphasis added) (copy attached as Exhibit A).

Rule 13 contains both a mandatory and a discretionary aspect. If the Court determines

that the Public Defender has shown by clear and convincing evidence that he cannot represent an.

indigent defendant consistently with constitutional and professional standards,’ under the rule the

Court has no choice but to appoint private counsel. Even if the Court determines that the Public

! As the Court is aware, in his Sworn Petition the Public Defender discusses at length the constitutional and
professional standards that are implicated by excessive caseloads and workloads. rn re: Petition of Knox County
Public Defender (file date March 26, 2008), at 15-26. The Public Defender incorporates by reference the reasoning

and arguments contained in the Sworn Petition.
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Defender has not made the requisite showing by clear-and convincing evidence, the Court may,

in the exercise of its sound discretion, decline to appoint the Public Defender.

IL. Under Rule 13, the Court has the power to consider the caseload of the
Public Defender's office, rather than that of e_ach'individual lawyer in the
office, and to determine that the office cannot accept additional

appointments.

Rule 13 contemplates that, when appropriate, the Court is to appoint the Public
Defender's office, rather than an individual lawyer in that office, to represent an indigent
defendant. As the rule states, it is "the district public defender’s office" that is appointed. Sup.
Ct.R. 13, § 1(e)(4)(A) (emphasis added)>(see Exhibit A).

The Rule also states that "counsel" must make the requisite showing: As used in the
Rule, “counsel” is an inclusive term that stands for either the Public Defender’s office or the
private attorney appointed to represent the indigent defendant. The term does not only connote
an individual lawyer. For example, the Rule provides, “Appointed counsel shall continue to
represent an indigent party throughout the proceedings, including any appeals, until the case has
been concluded or counsel has been allowed to withdraw by a court.” Sup. Ct. Rule 13, § 1(e)(5)

(see Exhibit A). This means that, if appointed to represent a defendant, the Public Defender’s

'W“foi’c'e‘must're'pr'e‘se'nt'that‘deferrd'ant‘unti’l"th‘e*p’rO'C'e’e'd'ing'S‘héve‘b‘e‘en‘con'c*l‘u*d’e'djn’ot“tlw:at?m
individual lawyer in the office must do so. See Castro v. United States, 310 F.3d 900, 902 (6th
Cir. 2002) (copy attached as Exhibit B) ("When interpreting statutory language, a court should
interpret the statute as a coherent whole and give consistent meaning to terms throughout the
statute."); Bd. of Prof'l Responsibility v. Love, No. M2007-00790-SC-R3-CV, 2008 Tenn. LEXIS

323, ¥19-20 (Tenn. May 12, 2008) (copy attached as Exhibit C) (reaffirming prior holding that
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rules promulgated by Tennessee Supreme Court should be interpreted "in the same manner as
statutes").

Although Rule 13 uses singular language to describe the showing that the Public
Defender must make to demonstrate that he should not be appointed to represent a defendant, the
language dqes not compel! the conclusion that the Court must make this determination on a case-
by-case basis. In fact, because the Rule provides for the appointment of the office rather than
individual lawyers in the office, it is eminently reasonable to conclude that the Rule allows the
Court to determine Whether the showing has been made with regard to an aggregation of
defendants. |

Furthermore, the Public Defender is appointed to approximately forty-six (46) new cases
on average per day.” If the Public Defender were required to apply to the Court for relief under
Rule 13 separately for each new appointment, the Court would be able to do little else than
decide whether the Public Defender has made the requisite showing. Given the practical
impossibility of proceeding in that manner, it is again appropriate for the Court to interpret Rule
13 as allowing the Public Defender to attempt to make the requisite showing as to an aggregation

of defendants—in this case, indigent defendants in the Misdemeanor Division.

III.  Neither Rule 13 nor the statutes governing representation of indigent
defendants require that the Public Defender be available in all courts.

Nothing in the language of Rule 13 requires that the Public Defender be available to

accept appointments in all courts. Rule 13 refers to two statutory schemes that also apply to the

? Based on appointments for the first three-quarters of fiscal year 2008 (see Supplemental Affidavit of Issac Merkle
(file date May 27, 2008) (copy attached as Exhibit D)), the Public Defender's office, using a simple ratio (X / 8,579
=12/79), projects that it will have been appointed in approximately 11,438 cases for the entire fiscal year 2008,
Assuming a standard, 50-work-week year, with each work week containing 5 work days, there are 250 work days in
a year. Therefore, the Public Defender's office estimates it will have been appointed in approximately 46 cases per

day during fiscal year 2008 (11,438 /250).

21335_00/0701/DAL-000115_1 4




representation of indigent defendants: T.C.A. §§ 40-14-101 et seq. (copies of relevant statutes
attached as Exhibit E) and T.C.A. §§ 8-14-201 et seq. (copies of relevant statutes attached as
Exhibit F). With two possible exceptions, none of the provisions in either statutory scheme
require that the Public Defender be‘ available in all courts.

The first potential exception arises out of T.C.A. § 40-14-202(a), which provides that,
when an indigent defendant has been charged with a felony, “the court shall appoint to represent
the accused either the public defender, if there is one for the county, or, in the absence of a public
defender, a compétent attorney licensed in the state.” It is possible to read this provision as
requiring that the Public Defender be appointed to represent an indigent defendant accused of a
felony if there is a Public Defender’s office in the county in which the case is being prosecuted.
Nevertheless, the Court could not appoint the Public Defender’s office if it had a conflict under
Tennessee Rule of Professional Conduct (“TRPC”) 1.7 (copy attached as Exhibit G).
Furthermore, the phrase, “in the absence of a public defender,” can mean that the Public
Defender’s office is not available to represent the defendant because of a conflict of interést, an
excessive.caseload, or some other, valid reason. Therefore, T.C.A. § 40-14-202(a) does not

require the appointment of the Public Defender.

The second potential exception arises out of the statutes governing representation in cases

involving multiple indigent defendants. T.C.A. § 8-14-205(e) provides, in relevant part:

In any case or proceeding wherein there is more than one (1) indigent person
accused, one (1) such person shall be represented by the district public
defender’s office, and the court shall appoint an attorney to represent such
other indigent persons. Such other indigent persons may also be represented by
the district public defender’s office; provided, that the court makes an affirmative
finding prior to the appointment that no conflict of interest exists and it appears
there is good cause to believe no conflict of interest is likely to arise.
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Tenn. Code Ann. § 8-14-205(e) (emphasis added). It is possible to read this section to require
that the Court appoint the Public Defender’s office to represent at least one of the indigent
defendants. Again, however, the Court could not appoint the Public Defender’s office if it were
conflicted as to all defendants under TRCP 1.7, Further, T.C.A. § 8-14-205(d) provides that, in
lieu of appointing the Public Dgfender’s office, the court may appoint private counsel “as
provided by law.’f Such “law” includes not only the Tennessee Rules of Professional Condubct‘
but also Rule 13 of the Tennessee Supreme Court Rules, both of which allow the Court not to

appoint the Public Defender’s office. Therefore, T.C.A. § 8-14-205(e) does not require the

appointment of the Public Defender’s office.

IV. To the extent that a statute or other state law conflicts with Rule 13, that law
must yield to the standard in Rule 13.

To fhe extent that thg statutes discussed above or other sources of state law could be
construed as requiring that the Public Defender be available in all coﬁrts to accept appointments,
such law must yield to the standard set out in Rule 13 for determining when it is not appropriate
to appoint the Public Defender. The Tennessee Supreme Court promulgated Rule 13 pursuant to

a statutory grant of authority. T.C.A. § 40-14-206 provides that the Supreme Court may

promulgate rulesto-accomplish-the-purposes-of-the-statutes-governing representation-for-indigent
defendants.

It is clear, however, that, in promulgating Rule 13, the Supreme Court also exercised a
more deeply seated power, one rooted in the state constitution and its organization of the state
government. The Supreme Court has ‘;ime and again recognized its “inherent supervisory power
to regulate the practice of law” in this state. Doe v. Bd. of Prof’l Responsibility, 104 S.W.3d 465,

469 (Tenn. 2003) (copy attached as Exhibit H); Brown v. Bd. of Prof’l Responsibility, 29
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S.W.3d 445, 449 (Tenn, 2000) (copy attached as Exhibit I); In re Petition of Burson, 909
S.W.2d 768, 773—74 (Tenn. 1995) (copy attached as Exhibit J); see Belmont v. Bd. of Law
Examiners, 511 S\ W.2d 461, 463—64 (Tenn. 1974) (copy attached as Exhibit K).

The Belmont case involved a conflict between a Supreme Court rule and a statute, both of
which governed the ability of an unsuccessful bar examinee to re-take the bar exam. 511
S.W.2d at 462. Resolving the conflict between the two provisions in favor of its rule, the

Supreme Court held:

The law is clear, therefore, that an act of the legislature in aid of the inherent
power of the judiciary is constitutional; but one that conflicts with and supersedes
the Court’s declared requirements, and constitutes an attempted exercise of
powers properly belonging to the judicial branch by the legislative branch of
government violates Article II, Section 2 and Article VI, Section 1 of the

Constitution of Tennessee.

Id at 464.

In this case, the authority on which the Public Defender feliés, Rule 13, regulates the
practice of law in a specific situation—the representation of indigent criminal defendants.
Therefore, in promulgating this rule, the Supreme Court exercised not only its authority under
section 40-14-206 but also its inherent authority over the practice of law in Tennessee. To the

extent that a statute or other state law conflicts with the power Rule 13 gives to a court to decline

to appoint the public defender, that law is void.

V. The budgetary concerns of the State cannot supersede the requirements of
Rule 13. '

Implicit in the May 14, 2008, letter from the Attorney General’s office to the Court (copy

attached as Exhibit L) is that the Court must consider the fiscal impact of suspending
appointments of the Public Defender to represent defendants in the Misdemeanor Division. The

Public Defender is certainly sensitive to the budgetary crisis that the State is experiencing. The

21335_00/0701/DAL-000115_1 7




Public Defender submits, however, that budgetary concerns cannot trump the requirements of
Rule 13 and the constitutional and professional standards on which it is based.

In fact, a former Chief Justice of the Tennessee Supreme Court has opined on the
interplay between budgetary concerns and the provision of legal representation to indigent
deféndants. In a series of memoranda issued in 1991, the office of then-Chief Justice Lyle Reid
offered guidance to state criminal trial judges in applying T.C.A. § 8-14-205(e), which, as
discussed above, governs representation in cases involving multiple indigenf defendants. (see
Exhibit F). Justice Reid's office was motivated by “mandated cost reductions in the budget of
the state judicial court system.” Aug. 7, 1991 Memorandum (copy attached as Exhibit M).

Justice Reid's office stated that the pub.lic defender should be appointed “whenever
possible” and that a court should only appoint private counsel if a conflict of interest requires it.
July 12, 1991 Memorandum (copy attached as Exhibit N); (see Exhibit M). Justice Reid's
office was concerned that, in the case of multiple indigent defendants, trial courts were
“automatically” appointing a private attorney to represent a defendant instead of inquiring
whether the public defender could represent some or all defendants consistently with the
requirements of § 8-14-205(e) regarding actual or potential conflicts. July 25, 1991

Memorandum (copy attached as Exhibit O); (see Exhibits M, N). Justice Reid's office

indicated that a heavy workload alone would not justify the appointment of private counsel in a
multiple-defendant case. Nevertheless, his office also stated that, “if the immediate or
continuing responsibilities of [the public defender’s] office prevent the public defender from
rendering effective assistance of counsel or otherwise performing the duties of that office, it can

be considered a reason for appointment of private counsel in cases involving multiple

defendants.” (see Exhibits N, O).
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In a November 20, 1991, letter declining this Court’.s invitation to participate in
proceedings for relief from caseloads initiated by the Public Defender (copy attached as Exhibit
P), Justice Reid's office stated that, with regard to the appointment of counsel for indigent
defendants, “ALL OTHER CONSIDERATIONS MUST BE SUBORDINATED TO THE
RIGHT OF AN ACCUSED TO HAVE EFFECTIVE ASSISTANCE OF COUNSEL AS
REQUIRED BY LAW.” (emphasis in original). Chief Justice Reid's office therefore recognized
that the quality of representation to which an indigent defendant is constitutionally entitled must

be the Court’s paramount concern, even in the face of budget shortfalls.

VI Although the Public Defender has proposed the suspension of appointments
in the Misdemeanor Division of the Court, the Public Defender welcomes the
Court's opinions on any other relief that may be appropriate.

The Public Defender has proposed as relief from the office's excessive caseloads and
workloads the suspension of appointment of his office to represent defendants in the
Misdemeanor Division. The Public Defender has proposed this relief because, as discussed in
the Sworn Petition, the Public Defender believes that this solution is the least disruptive and least

costly, Furthermore, the Public Defender believes this relief will allow the office to continue to

accept appointments to represent those defendants charged with the most serious crimes,

consistently with constitutional and professional standards. n re: Sworn Petition of Knox

County Public Defender (file date March 26, 2008), at 1-4. Nevertheless, the Public Defender
has initiated this collaborative éffort between the Court and his office to address the caseload
and workload crises that his office is experiencing. Therefore, the Public Defender welcomes the

Court's opinions on what is the best solution to the identified problem.
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CONCLUSION

Rule 13 sets out the standard for the Court to apply in determining whether the Public
Defender should be appointed to represent an indigent defendant. Because the rule contemplates
_that the Public Defender's office, rather than the individual lawyers in the office, is appointed,
the Court may determine in the aggregate that the Public Defender should not be appointed to
represent a group of defendants. Furthermore, nothing in Rule 13 or other state law governing
representation of indigent defendants requires that the Public Defender's office be available to
accept appointments in all courts. Nevertheless, to the extent that a source of state law could be
construed to impose such a requirement, that law must yield to the standard in Rule 13. Because
the Tennessee Supreme Court ¢xercised its inherent power to regulate the practice of law in
promulgating Rule 13, neither the executive nor the legislative branch may encroach upon or
infringe its requirements. |

Finally, although the Public Defender has proposed the suspension of appointment of his

office in the Misdemeanor Division, the Public Defender welcomes the Court's opinions on any

other appropriate relief.
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OF COUNSEL:

MARK STEPHENS BPR #007151
District Public Defender

1101 Liberty Street

Knoxville, TN 37919

Telephone: 865-594-6120

Respectfully submitted,

CHAMBLISS, BAHNER & STOPHEL, P.C.

By: {—LMLL V\NAwee, ,l

T. Ma;{ﬁeld’ Bahner (BPR No.0¢1150)

Hugh J. Moore, Jr. (BPR No. 000883)
D. Aaron Love (BPR No. 026444)

1000 Tallan Building, Two Union Square

Chattanooga, Tennessee 37402-2500

Telephone: 423/757-0243 -

Facsimile: 423/508-1243
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Rule: a3

14. Co-defendants:
a, Were there any co-defendants in the trial? Yes ( )No( )
b. If yes, what conviction and sentence were imposed on them?

3. a. Was a change of venue requested? Yes ( ) No( )
b. If yes, was it granted? Yes ( JNo( ) L
Reasons for change, if granted:

¢. Nature of co-defendant’s role in offense:

d. Any further comments concerning co-defendants:

16. Other Accomplices: . : .

a. Were there any persons not tried as co-defendants who the
evidence showed participated in the commission of the offense
with the defendant? Yes ( ) No (

b. If yes, state the nature of their participation, whether any
criminal charges have been filed against such persons as a
result of their participation and the disposition of such
charges, if known; -

c. Did the accomplice(s) testify at the defendant’s trial? Yes ()
No ( ) . N

D. REPRESENTATION OF THE DEFENDANT -

1. How many attorneys represented defendant?
(If more than one counsel served, answer the following questions
as to each counsel and attach a copy for each to this report.)
2. Name of counsel: o .

8. Date counsel secured:

4. How was counsel secured: -

2. Retained by defendant - )
b. Appointed by court A |
. ¢ Publie defender S
'6. If counsel was appointed by court, was it becaue;
a. Defendant unable to afford counsel ()
b. Defendant refused to secure counsel ()

. ¢. Other (explain):

“6. “How many years has counsel practiced law?

c e a Otob

b. 5t010 ()
5o ¢ Over 10 ()
What is the nature of counsel’s practice?
* & Mostly civil ) ’ .
' b. General () B X
¢. Mostly eriminal -+ ( )

- 8. Did counsel'serve throughout the trial? Ye.s;.(A ) No( ) .
9. If not, explain in detail: .

F. CHRONOLOGY OF CASE

. Elapsed Days
. Date of offense
Date of arrest.

. Date trial began

. Date sentence imposed

. Date post-trial motions ruled on
. Date trial judge's report completed

. Dated received by Supreme Court___
*8. Date sentence review completed
*9. Total elapsed days_‘ !

10. Other.

*
D O 0O DO

*To be completed by Supreme Court

This report was submitted to the defendant’s coun-
sel and to the attorney for the State for such com-

' ments as eithér desired to make concerning its factual

aceuracy.
K ) D.A.  Defense Counsel
1. Comments aré'attachéd () i )
2. Had no comments . () ¢
8. Has not responded () ).

I hereby certify that-I have completed this report to

the best of my ability and that the information herein

is accurate and complete.

Date =~ © Judge,—
Cowrtof _____ County
Judicial Distriet._. .
[Amended effeétive January 1, 1988; June 1, 1992; October
28, 1996; October 28, 1997; May 27, 1999; October 27, 2000;
Mareh 5, 2003.]° T

Rule 13. Appointment, Qualifications,
and Compensation of Counsel for
o Indigent Defendants
Section 1. Right to counsel and . -procedure for
appointment of counsel, .

~(a)(1) The purposes of this rule atji;e: :

> (A) to provide for the appointment_of_counsel____|

§] s

Oth

er significant data about defense representation:

Wi - 9.
b e “

E. GENERAL CONSIDERATIONS

i

at percentage of the population of the county from which the
was selected is the same race as the defendant?

a8ilnder 10% () : .ot

0.0 10%—25%

A~~~
NN

ere
“‘)‘N
many of Qefendant’s race were jurors?.

399

in all proceedings in which an indigent party has
a statutory or constitutional right to appointed
..counsel;, :

(B) to provide for éompensation of appointed
counsel in non-capital cases; "
(C) to establish qualifications and ‘provide for
compensation of appointed- counsel in capital
cases, including capital post-conviction ‘proceed-
_ings; ,
. (D) to provide for payment of expenses inci-
dent to appointed counsel’s representation;

(E) to provide. for the appointment -and com-
pensation of experts, investigators, and.other sup-

T EXHIBIT

A




Rule 13 SUPREME -COURT RULES

port services for indigent parties in ecriminal
cases, parental rights termination proceedings,
dependency and neglect proceedings, delinquency
proceedings, and capital post-conviction proceed-
ings;

(F) to establish procedures for review of claims
for compensation and reimbursement of expenses;
and

() to.meet the standards set forth in Section
107 of the Antiterrorism and Effectlve Death
Penalty Act of 1996.

(2) The failure of any court to follow the provi-
sions of this rule shall not constituté grounds for
relief from a judgment of conviction or sentence.
The failure of appointed counsel to meet the qualifi-

. cations set forth in- this rule shall not be deemed
evidence that counsel did not prov1de effective assis-
tance of counsel in a particular case.

(b) Each trial court exercising criminal Jurlsdlctlon
shall maintain a roster of attorneys from which ap-
pointments will be made. However, a court may
appoint attorneys whose names are not on the roster
if necessary to obtain competent counsel accordmg to
the provisions of this rule. :

(¢) All general sessions, juvenile, trial, and appellate
courts shall appoint counsel to represent indigent
defendants and other parties who have a constitutional

or statntory right to representation (herein “indigent

party” or “defendant”). according to the procedures
and standards-set forth-in this rule.- -

(d)1) In the following cases, and in all other cases
required by law, the court or appointing authority
shall advise any party without counsel of the right to
be represented throughout the case by counsel and
that counsel will be appointed if the party is indigent
and requests appomtment of counsel.

(A) Cases in which an adult is charged with a
felony or a mlsdemeanor and i8 in _]eopa.rdy of
incarceration;

(B) Contempt of court proceedmgs in which
the defendant is. in jeopardy of incarceration;
(C) Proceedings initiated by & petition for ha-
beas corpus, early release from incarceration, sus-

ianship law, Tennessee Code Annotated, Title 34;
and

(H) Cases under Tennessee Code Annotated
section 37-10-304 and Tennessee Supreme Court
Rule 24, relative to petitions for waiver of parey.
tal consent for abortions by minors.

(2) In the following proceedings, and in all othey

’ proceedmgs where required by law, the court op

appointing authority shall advise any party without
counsel of the right to be represented throughont
the case by counsel and that counsel will be appoint:
ed if the party is indigent and, except as provided in
(C) and (D) below, requests appointment of counsel,

(A) Cases in which a juvenile is ¢harged with
juvenile delinquency for committing an act which
would be a misdemeanor or a felony if committed
by an adult;

(B) Cases under Titles 36 and 37 of the Ten-
nessee Code Annotated involving allegations
against parents that could result in finding a child
dependent or neglected or in terminating parental
rights;

(C) Reports of abuse or neglect or investiga-
tion reports under .Tennessee Code Annotated
sections 37-1-401 through 37-1—411. The court
shall -appoint a guardian ad litem for every child
who is ot may be the subject of such report. The
appointment of the guardian ad litem shall be
made upon the filing of the petition or upon the
court’s-own “motion; based -upon—knowledge -or
reasonable belief that the child may have been
abused or neglected. The child who is or may be
.the subject of a report or investigation of abuse
or neglect shall not be required to request ap-
pointment of counsel. A single guardian ad litem
shall be appointed to represent an entire sibling
group unless the court, finds that conflicting inter-
ests require the appointment of more than one
guardian. For purposes of this subsection, the
compensation limits established in section 2 apply
to each guardian ad htem appomted rather than
to each child.

(D) Proceedings to terminate parental rights.
The court shall appoint a guardian ad litem for

pended-sentence; or-probation-revecation;—
(D) Proceedings initiated by a petition’for post-
.eonviction relief, subject. to the provisions of Ten-
nessee Supreme Court Rule 28 and Tennessee
Code Annotated sections 40-30-101 et seq.;

. (B) Parole revocation proceedings pursuant to
the:authority of state and/or federal law; -

(F) Judicial proceedings under Tennessee
- Code Annotated, Title 33, Chapters 38 through 8,
Mental Health Law;

- (Q) Cases in which a superintendent of a men-
tal health facility files a petition under the guard-

400

the-child;unless—the-termination—is—uncontested:
The child who is or may be the subject of pro- -
ceedings to terminate parental rights shall not be
required to request appointment of counsel. A
single guardian ad litem shall be appointed to
represent an entire sibling group unless the court
finds that conflicting interests require the ap-
pointment of more than one guardian. For pur-
poses of this subsection, the compensation limits
established in section 2 apply to each guardian ad
litem appointed rather than to each child.

(E) Cases in which a juvenile is chsrged upon
three (3) or more court proceedings to be unruly




INDIGENT DEFENDANT COUNSEL

Rule 13

‘as defined in Tennessee Code Annotated section

37-1-126(a).

e)(1) Except in cases under Sections GHEDED)
seeedings under the mental health law, 1AAGE)
seeedings for guardianship under Title 34, and
@A) juvenile delinquency proceedings, whenever
party to any case in section 1(d) requests the
pointment of counsel, the party shall be required to
mplete and submit to the court an Affidavit of
digency Form provided by the Administrative Office
the Courts, herein “AOC”. v

(2) Upon inquiry, the court shall make a finding
as to the indigency of the party pursuant to the
provisions of Tennessee Code Annotated section
40-14-202, which finding shall be evidenced by a
court order. .

(8) Upon finding a party indigent, the court shall
enter an order appointing counsel unless the indi~
gent party rejects the offer of appointment of coun-
sel with an understanding of the legal consequences
of the rejection. '

(4)(A) When appointing counsel for an indigent

defendant-pursuant-to section 1(e)(3), the court shall

appoint the district public defender’s office, the
state post-conviction defender’s office, or other at-
torneys employed by the state for indigent defense
(herein “public defender”) if qualified pursuant to
this rule and no conflict -of interest exists, unless in
the sound discretion of the trial judge appointment
of other counsel is necessary. Appointment of pub-
“lic defenders shall be subject to the limitations of
Tennessee “Code Annotated sections 8-14-201 et
seq. : :

(B) If a conflict of interest exists as provided in
Tennessee Rules of Professional Conduct 1.7 or
the public defender is not qualified pursuant to
this rule, the court shall designate counsel from
the_roster of private attorneys maintained pursu-

with the provision of court appointed counsel as

rovided by Tennessee Code Annotated sections
8-14-205(d)(1); 37-1-126(c)(2); or,
40-14-103(b)(2). If the court finds the indigent
party is financially able to defray a portion or all
the cost of the indigent party’s representation,
the court shall enter an order directing the indi-
gent party to pay into the registry of the clerk of
such court such sum as the cowrt determines the
indigent party is able to pay as specified by
Tennessee Code Annotated- section 40-14-202(e).

(5) Appointed counsel shall continue to represent
an indigent party throughout the proceedings, in-
cluding any appeals, until the case has been con-
cluded or counsel has been allowed to withdraw by-a .
court. See Tenn. Sup. Ct. R. 14 (setting out the
procedure for withdrawal in the Court of Appeals
and Court of Criminal Appeals); Tenn. Sup. Ct. R..

-8, RPC 1.16.

(f)(1) Indigent parties shall not have the right to
select appointed counsel. If an indigent party refuses
to accept the services of appointed counsel, such refus-
al shall be in writing and shall be signed by the

'indigent'party—in——the-presence,of,,the,,cnurt. .

(2) The court shall acknowledge thereon the sig-
“nature of the indigent party and make the written
refusal a part of the record in the case. In addition,
the court shall satisfy all other applicable constitu-
tional and procedural requirements relating to waiv-
er of the right to counsel. The indigent party may
act pro se without the assistance or presence of
counsel only after the court has fulfilled all lawful

obligations relating to waiver of the right to counsel.

Explanatory Comment:
Section 1(e)(1) has been revised for simplicity and organi-
zation.. Section 1(e)(%) emphasizes that the finding of indi-
gency must be evidenced by o court order. Section

ant to section 1(b).

(C) The court shall appoint separate counsel
for indigent defendants having-interests that can-
not be represented properly by the same counsel
or when other good cause is shown.

(D) The court shall not make an appointment if
counsel makes a clear and convincing showing
that adding the appointment to counsel’s current
workload would prevent counsel from rendering
effective representation in accordance with consti-
tutional and professional standards.

(E) When the court appoints counsel pursuant
to this subsection, the order of appointment shall
assess the non-refundable administrative fee pro-
vided by Tennessee Code Annotated section
97-1-126(c)(1) or section 40-14-103(h)(1). Addi-
tionally the court shall consider the financial apili-
ty of the indigent party to defray 2 portion or all
of the cost for representation by the public de-
fender or a portion or all of the costs associated

1‘(9)(-47)(-A-)—is—stq-'icter_than_tlw former rule and emphasizes

that trial courts “shall” appoint the public defénder 10
represent criminal defendants unless conflict of interest
ewists or in the sound discretion of the trial court, appoint-
ment of another counsel is mecessary. Section . 1(e) (4)(D)
includes o specific standard that must be satisfied before
counsel may refuse an appointment. Section 1(e)(4)(E)
emphasizes that courts have o statutory duty to assess the
administrative fee when appointing counsel as well as @
statutory .duty to consider whether the indigent party can
afford to defray o portion or all of the costs of representa- '
tion. Section 1(e)(5) clarifies that appointed counsel s
obligated to represent the indigent party until a court allows
counsel to withdraw. Section 1(f) delineates the rights of
indigent parties and the obligations of courts when an
indigent party chooses to proceed without counsel.

Section 2. Compensation of counsel in non-cap-
ital cases.

(2)(1) Appointed counsel, other than public defend-
ers, shall be entitled to reasonable compensation for
services rendered as provided in this rule. Reason-
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OPINION
[**#1] [*901] ORDER

PER_CURIAM. Robert Jinx_Castro, a pro se federal

Procedure, "if an applicant files a notice of appeal, the
district judge who rendered the judgment must either
issue a certificate of appealability or state why a
certificate should not issue." Fed. R. App. P. 22(b)(1).
[*#2] Because the district court had yet to rule on a
COA, the Sixth Circuit Clerk's Office sent a letter on
January 2, 2002, asking the district court clerk to advise

_ the district judge that, until he supplemented the record

with a COA ruling, we would not be able to take further
action. The district court has yet to grant or deny a COA
in this case.

We have learned that the district judge is reluctant to
issue a COA ruling because it is his policy to "decide
whether to issue a COA only after a petitioner moves for
such relief." Brown v. United States, 187 F. Supp. 2d 887,
891 (E.D. Mich. 2002). In light of the district judge's
reasoning in Brown, we can infer that he declined to issue
or deny a COA in this case for three reasons. First, the
district judge interprets Murphy v. Ohio, 263 F.3d 466,
467 (6th Cir. 2001), as suggesting that district courts

prisoner, seeks to appeal a district court judgment
denying his 28 US.C. § 2255 motion to vacate his
sentence. Castro argues that he received ineffective
assistance of counsel at sentencing because his lawyer
failed to object to an inappropriate sentencing range and
that his sentence violates Apprendi v. New Jersey, 530
U.S. 466, 147 L. Ed. 2d 435, 120 S. Ct. 2348 (2000). The
district [***2] court rejected both arguments in denying
Castro's § 2255 motion, but it neither denied nor granted
Castro a certificate of appealability ("COA™).

Castro filed a timely notice of appeal on September
28, 2001. According to the Federal Rules of Appellate

should wait for a petitioner to apply for a COA before
issuing a COA ruling. Brown, 187 F. Supp. 2d at §90.
Second, he believes that "the plain language of Rule
22(b)(1) shows that a petitioner must (1) move for a COA
and (2) file a notice of appeal before [the district court] is
[**3] required to decide whether a COA shall issue." Id.
Finally, the district judge reasons "that prematurely ruling
on a COA would effectively deprive many petitioners of
the opportunity to prove that they are entitled to a COA"
under the standard announced in Barefoot v. Estelle, 463
US. 880, 77 L. Ed. 2d 1090, 103 S. Ct. 3383 (1983).
Brown, 187 F. Supp. 2d at 890. Upon review, we
conclude that the district court's justifications for refusing

B
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to issue a COA ruling before a habeas petitioner applies
for a COA are unpersuasive.

[*#*3] The district court's reliance on Murphy in its
first argument is misplaced because Murphy is in conflict
with this court's earlier decision that a district court may
decide whether to issue a COA at the time of denial of
habeas relief. See Lyons v. Ohio Adult Parole Auth., 105
F.3d 1063, 1072 (6th Cir. 1997), overruled in part on
other grounds by Lindh v. Murphy, 521 U.S. 320, 138 L.
Ed 2d 481, 117 S. Ct. 2059 (1997). A district judge must
issue or deny a COA if an applicant files a notice of
appeal pursuant to the explicit requirements of Federal
Rule of Appellate Procedure [**4]  22(b)(1).
Furthermore, a district judge may issue or deny a COA
when he rules on a habeas motion. Lyons, 105 F.3d at
1072. We explained in Lyons "that a district judge who
has just denied a habeas petition. . . . will have an
intimate knowledge of both the record and the relevant
law and could simply determine whether to issue the
certificate of appealability when she denies the initial
petition." 105 F.3d at 1072. Murphy suggests that a
district judge should not rule on a COA until a petitioner
applies for a COA. 263 F.3d at 467 (crificizing a district

7judge for "denying Murphy a COA before Murphy

[*902] had even applied for one"). Murphy therefore
conflicts with Lyons by implying that a district judge
cannot decide a COA when denying habeas relief because
the habeas petitioner obviously has yet to apply for a
COA from the denial of relief. It is a well-established
principle that "[a] panel of this Court cannot overrule the
decision of another panel." Salmi v. Sec'y of Health &
Human Servs., 774 F.2d 685, 689 (6th Cir. 1985) ("The
prior decision remains controlling authority unless an
inconsistent decision of the [**5] United States Supreme
Court requires modification of the decision or this Court
sitting en banc overrules the prior decision,"). Therefore,

964 (6th Cir. 1998) (basic rule of statutory construction

‘requires us to read a statutory provision in a manner

consistent with the statute's other provisions"); First City
Bank v. Nat'l Credit Union Admin. Bd, 111 F.3d 433,
438 (6th Cir. 1997) ("It is a basic canon of statutory
construction that phrases within a single statutory [*#6]
section be accorded a consistent meaning."); Lyons, 105
F.3d ar 1069 (internal citations omitted) (noting that the
court must read the statute as a "coherent whole," being
mindful that "the construction that produces the greatest
harmony and the least inconsistency is that which ought
to prevail"). These principles apply to our construction of
the Federal Rules of Appellate Procedure.

The language of Rule 22 clearly requires that the
district judge issue a COA ruling whenever an applicant

files a notice of appeal. The district court believes that -

only someone who has moved for a COA can be an
"applicant" filing a notice of appeal under Rule 22. The
rules of statutory construction, however, lead us to a
different interpretation of Rule 22(b)(1). In the context of
Rule 22, the word “applicant" refers to someone who has
applied for a writ of habeas corpus-not someone who has
applied. for.a.COA. Rule 22(b)(l)- provides, -in-relevant
part, "if an applicant files a notice of appeal, the district
judge who rendered the judgment must either issue a
certificate of appealability or state why a certificate
should not issue." This plainly requires a district court to
issue a COA [**7] ruling when an applicant for a writ of
habeas corpus files a notice of appeal. See, e.g., Forbes
v. United States, 1999 U.S. Dist. LEXIS 18979, 1999 WL
1133362 at *1 (S.D. N.Y. Dec. 10, 1999) (district court
properly construing notice of appeal as a request for a
COA). Furthermore, throughout Rule 22(a) and (b),
“applicant" refers to someone who has applied for a writ
of habeas corpus, not someone who has applied for a
COA. Rule 22(a) also repeatedly uses the word

Murphy does not overrule our explicit authorization in
Lyons for a district judge to "determine whether to issue
the certificate of appealability when she denies the initial
[habeas] petition." Lyons, 105 F.3d at 1072.

The district court's second argument for postponing
COA determinations incorrectly interprets Rule 22(b)(1)
to require that a petitioner both move for a COA and file
a notice of appeal before the court rules on the COA.
"When interpreting statutory language, a court should
interpret the statute as a [***4] coherent whole and give
consistent meaning to terms throughout the statute. See
Jones v. Federated Fin. Reserve Corp., 144 F.3d 961,

"application" to refer to an application for a writ of
habeas corpus, and not to an application for a COA.
Thus, the most coherent and consistent interpretation of
the word "applicant” is someone [***5] who has filed
an application for a writ of habeas corpus and not
someone who has filed an application for a COA, as the
district court concluded.

Finally, we also reject the district court's argument
that ruling on a COA before a petitioner formally applies
for one effectively deprives the petitioner of the [*903]
opportunity to show his or her.entitlement to a COA. A
petitioner is entitled to a COA only if he "has made a
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substantial showing of the denial of a constitutional
right." 28 U.S.C. § 2253(c)(2). The Supreme [**8] Court
has explained this standard as follows:

To obtain a COA under § 2253(c), a
habeas prisoner must make a substantial
showing of the denial of a constitutional
right, a demonstration that, under
Barefoot,  includes  showing  that
reasonable jurists could debate whether (or
for that matter, agree that) the petition
should have been resolved in a different
manner or that the issues presented were
"adequate to deserve encouragement to
proceed further."

Slack v. McDaniel, 529 U.S. 473, 483-84, 146 L. Ed. 2d
542, 120 S. Ct. 1595 (2000) (quoting Barefoot v. Estelle,
463 U.S. 880, 893, 77 L. Ed. 2d 1090, 103 S. Ct. 3383 &
n4, 463 U.S. 880, 77 L. Ed. 2d 1090, 103 §. Ct. 3383
(1983)). The district court suggests that because
petitioners rarely address the Barefoot standard for
appellate review in their habeas proceedings in district
court, a district court may deprive petitioners of their
opportunity to address the standard for a COA by ruling
on a COA before a petitioner applies for one. Brown,
187 F. Supp. 2d at 890. 1t is of course possible as well
that under the framework mandated by Rule 22(b)(1), a
petitioner will file a notice of appeal unaccompanied by a
motion [**9] for a COA, yet Rule 22(b)(1) requires the
district judge to decide whether to issue a COA upon the
filing of the notice of appeal. In either situation, should
the district judge deny a COA, the petitioner could seek
reconsideration of that decision, accompanied by a
motion and brief in support of a COA. Moreover, Rule
22(b)(1) further provides that "if the district judge has

Therefore, we reject as unpersuasive the district
judge's arguments in support of his policy "to decide
whether to issue [**10] a COA only after a petitioner
moves for such relief." Brown, 187 F. Supp. 2d at 891.
Rule 22(b)(1) requires that the district court issue or deny
a COA in accordance with the principles of 28 U.S.C. §
2253(c)(2) and (3) once the petitioner has filed a notice of
appeal. Rule 22(b)(1) also mandates that the district court
clerk "must send the certificate or statement to the court
of appeals with the notice of appeal and the file of the
district-court proceedings." Fed. R. App. P 22(b)(1).
Lyons explicitly permits the district judge to "determine
whether to issue the certificate of appealability when she
denies the initial petition" for a writ of habeas corpus.
105 F.3d at 1072. Whether the district judge determines
to issue a COA along with the denial of a writ of habeas
corpus or upon the filing of a notice of appeal, the district
judge is always required to comply with § 2253(c)(2) &
(3) by "indicating which specific issue or issues satisfy
the showing required," 28 US.C. § 2253(c)(3), i.e., a
"substantial showing of the denial of a constitutional
right" 28 US.C. § 2253(c)(2). [**11] Accordingly,
because the petitioner has filed a notice of appeal in this
case, we hereby remand this case to the [*904] district
court so that it may either issue a COA or state why a
certificate should not issue pursuant to Rule 22(b)(1) and
28 U.S.C. § 2253(c).

CONCUR BY: KENNEDY

CONCUR

[***7] KENNEDY, Circuit Judge, concurring. I
concur in the panel's opinion but write separately to
acknowledge the disadvantages that may result from
following the procedure our opinion.suggests. .

denied the certificate, tlie applicant may request @ ciicuit
judge to issue the certificate." Finally, Rule 22(b)(2)
provides that "if no express request for a certificate
[**#*6] is filed, the notice of appeal constitutes a request
addressed to the judges of the court of appeals.” Thus the
structure of Rule 22(b) clearly contemplates the decision
on issuance of COAs by both district and court of appeals
judges in circumstances where the applicant for a writ of
habeas corpus has not filed-a motion for a COA. We do
encourage petitioners as a matter of prudence to move for
a COA at their earliest opportunity so that they can
exercise their right to explain their argument for issuance
of a COA.

First, the issuance of a certificate of appealability
contemporaneously with the decision on the writ may
result in appeal when otherwise no appeal would have

been filed. Second, petitioner may have otherwise

requested a COA on only one or two of the issues.
Without such a request, the district judge must deal with
all the issues raised in the petition for the writ perhaps
causing the judge unnecessary work. Third, while the
petitioner may move for reconsideration where the. COA
is entered with the opinion, the burden on the petitioner
to persuade the judge to change a ruling is greater than
the burden to persuade the judge to adopt that ruling as an
initial matter.
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However, 1 concur because [**12] Fed. R. App. P. ENTERED BY ORDER OF THE COURT

22(b)(1) requires the district court to issue a COA ruling
and we have already approved its issuance at the time of

the merits decision. S
~ Clerk

/s/ Leonard Green
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PRIOR HISTORY: [*1] trial court heard [*2] and decided the case. It also

Tenn. Sup. Ct. R. 9, § 1.3; Judgment of the Trial Court ~ requires us to address the circumstances under which a
Affirmed in Part; Reversed in Part; and Remanded.  trial court is permitted to modify a hearing panel's
Direct Appeal from the Chancery Court for Davidson decision. Because the trial court heard this case in August

County. No. 06-1096-1. Jerry Scott, Senior Judge, Sitting 2006, it should have adhered to the standard of review
' that became effective on July 1, 2006. This standard of

‘ review was not applied, and therefore, the trial court
DISPOSITION: Judgment of the Trial Court Affirmed  erred by modifying all but one of the hearing panel's
in Part; Reversed in Part; and Remanded. reinstatement conditions. Accordingly, we reverse the
oo o oo © T trial couitt's judgment in part, affirny in’ part, and remand
this case to the trial court for issuance of an order
COUNSEL: Gregory- Robert Atwood, Nashville, consistent with our holdings herein.
Tennessee, for the appellant, William Douglass Love.

by Designation.

OPINION
Sandy Garrett (oral argument) and Laura Chastain (brief),
Nashville, Tennessee, for the appellee, Board of
Professional Responsibility. '

Factual and Procedural History

William D. Love ("Love") began practicing law in
1979 at thirty-six years of age. During his law career,
Love worked in firm, partnership, and solo practitioner
settings. In each of these settings, except for the early
years of his career, Love limited his practice primarily to
criminal law.

JUDGES: CORNELJA A. CLARK, delivered the
opinion of the court, in which WILLIAM M. BARKER,
C.J., and JANICE M. HOLDER, GARY R. WADE and
WILLIAM C. KOCH, JR. joined.

OPINION BY: CORNELIA A. CLARK . L
. Both before and during his legal career, Love abused

OPINION alcohol. Love first sought treatment for his abuse in 1990.

At that time, Love spent eighteen days in a Veterans
Administration hospital and another two-and-one-half
years in an outpatient treatment [*3] program. Love's
completion of the program, however, did not reduce his
alcohol consumption; if anything, his drinking increased
throughout the 1990s. ‘

This is a direct appeal from a trial court's decision,
which modified a hearing panel's judgment granting a
suspended lawyer's Petition for Reinstatement of his law
license contingent upon compliance ~with three
conditions. In light of the change of the applicable
standard of review on July 1, 2006, this case requires us
to determine whether the trial court should have

employed the standard in effect when the hearing panel Love's excessive drinking compromised his ability to
rendered its decision or the standard in effect when the -

Disciplinary Proceedings
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practice law competently. In August 1987, September
1990, and October 1990, Love received private informal
admonitions for neglect of client matters and failing to
communicate with clients. In April 1991, he received a
public censure for neglect of a legal matter resulting in
the dismissal of his client's case. In August 1994, Love
received a private reprimand for accepting a client's
entire attorney fee and then failing to file the client's
divorce case for more than six months.

On June 27, 1995, new disciplinary charges were
filed against Love. This time, three different grounds
were alleged. First, after accepting $ 500 from a client,
Love failed to file a suit on the client's behalf. Second,
after failing to file the claim, Love sent a letter to the
client informing her that he was holding the $ 500 in his
escrow account to cover the bond costs. At the time the
letter was written, however, Love did not have a trust
account. Third, Love accepted money from [*4] another
client for whom he failed to provide legal services. After
a hearing panel was convened and a decision rendered on
these charges in May 1996, this Court suspended Love's
law license for thirty days, retroactive to May 3, 1996
-("Suspension-1"):- I In--addition- to-the- suspension-of
Love's law license, we ordered Love to participate in an
alcohol treatment program in conjunction with Nashville
Lawyers Concerned for Lawyers, to complete an ethics
course at an accredited law school, and to pay § 4,280.00,
the costs of his disciplinary proceedings.

1 Love delayed the adjudication of this case by
failing to be evaluated for alcoholism. As a result,
this Court's suspension order was not issued until
April 7, 1999.

In December 1996, we suspended Love's law license
for failure to complete his continuing legal education

ability to demonstrate in a reinstatement proceeding that
he possesses the psychological and psychiatric
competence to engage in the practice of law. We also
ordered Love to pay the Board $ 3,011.42, the costs of
these disciplinary proceedings ("Suspension III").

2 Although it is disputed in the record whether
Love returned to the practice of law after this
suspension, no other aspects of Suspension II are
at issue in this case. Thus, Suspension II will not
be further referenced. :

3 The one year suspension began the day the
order was issued, January 9, 1998.

Finally, on November 23, 1998, this Court entered an
order suspending Love's law license for a three and
one-half year period, retroactive to June 30, 1997, for
theft ("Suspension IV"). The suspension resulted from a
Conditional Guilty Plea entered into with the Board, in
which Love admitted that from June 1995 to July [*6]
1996, while serving as conservator of his mother's affairs,
he misappropriated more than § 13,000.00 from the estate
to pay his own car payments and money owed to a former
wife. When_the. theft was_brought to. the attention.of the
District Attorney General, Love agreed to the filing of an
information in the Davidson County Criminal Court.
Love subsequently entered a conditional plea of guilty
and was placed on judicial diversion for theft of over §
10,000.00, a Class C felony. 4 See Tenn. Code Ann. §
40-35-313 (1996). Under the plea's terms, Love was
ordered to pay the estate 3 restitution of $ 7,000.00, with
the balance to be taken from his inheritance, and to report
to a probation officer every month for up to six years.
Love complied with the first term by receiving $
18,983.05 less than the other heirs under the estate
distribution, but he failed to report to his probation officer
for more than three months during his probationary

("CLE") requirements from the preceding year
("Suspension I1"). 2 On January 27, 1997, Love was
disciplined again, this time for failing to represent two
clients in their court matters. After a hearing panel was
convened and the panel's decision rendered on October
22, 1997, this Court suspended Love's law license for one
year. 3 Additionally, we suspended Love's law license
[*5] indefinitely until such time that he completed three
conditions: (1) restitution of § 100 to each of the.two
clients that. Love failed to represent properly; (2)
compliance with all prior orders of the Board of
Professional Responsibility ("Board"), including the
conditions set forth in the Suspension I order; and (3) the

period. Subsequently, his judicial diversion was
terminated and his conditional guilty plea was changed to
a standard guilty plea. Thus, Love was convicted of a
felony. ‘

4 During the Panel hearing, Love affirmatively
answered that he conditionally pled guilty [*7] to
a Class D felony. Theft of property of more than §
10,000, but less than § 60,000, however, is a
Class C felony. See Tenn. Code Ann. § 39-14-105
(1991).

5 Although the record is unclear, sometime after
his theft, Love's mother passed away.
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In addition to Love's three and one-half year

suspension in this case, we suspended Love for an
additional indefinite period until he met six conditions:
(1) completion of an ethics course at a law school
approved by the Tennessee Board of Law Examiners; (2)
satisfactory completion of an alcohol treatment program
approved by the Board; (3) demonstration of sobriety at
the time of any reinstatement-petition; (4) full compliance

with all court restitution orders; (5) full restitution to the -

victims whether they have court judgments or not; and
(6) payment to the Board for the proceeding costs in the
amount of § 1,752.65.

Reinstatement Proceedings

On July 28, 2005, Love filed a Petition for
Reinstatement pursuant to Tennessee Supreme Court Rule
9, section 19.3. 6 The Board appointed a hearing panel
("Panel") to review the petition's merits. See Tenn. Sup.
Ct. R. 9, § 79.3. A hearing was held on February 17,
2006. The Panel found that Love had completed [*8] all
but one of the requirements from Suspensions I, III, and
IV necessary to be reinstated and had carried his burden
of demonstrating:

by clear and convincing evidence that
[he] has the moral qualifications,
competency and learning in law required
for admission to practice law in this state
and that the resumption of the practice of
law within the state will not be detrimental
to the integrity and standing of the bar or
the administration of justice, or subversive
to the public interest.

Id.

following an adverse judgment upon a petition for
reinstatement filed by or on behalf of the same
[*9] person.").

Specifically, the Panel found, with regard to
Suspension I, that Love successfully completed an
alcohol treatment program with the Tennessee Lawyers
Assistance Program  ("TLAP") and successfully
completed an ethics course at the Nashville School of
Law. As for Suspension III, the Panel found that Love
made restitution to the two clients in the amount of §
100.00 each and demonstrated, through his and others’
testimony and the psychological report submitted by John
W. Fite, Ph.D, that Love possesses the psychological and
psychiatric competence necessary to engage in the
practice of law. With regard to Suspension IV, the Panel
found that Love had: (1) successfully completed an ethics
course at an accredited law school; (2) participated, and
continues to participate, in an alcohol treatment program
with TLAP; (3) demonstrated, through his testimony, his
wife's testimony, his former wife's testimony, and the
testimony of Robert Albury Jr., Executive Director of
TLAP, that he had been sober for more than three years;
and (4) made full restitution to all victims and was in
compliance with all restitution orders.

The Panel further concluded that Love's acts, which

-led to his multiple [*10] suspensions, were the direct

result of his substance abuse problem, that Love is
committed to his sobriety, and that, therefore, Love is
unlikely to commit these acts in the future. Moreover, the
Panel determined that Love demonstrated that he had the
moral qualifications necessary to practice law, and, even
though Love had "been absent from practice for seven
years, [he] plainly demonstrated his competence and
learning of the law required to practice law in this State."
The Panel based this decision on Love's testimony, the

6—TLove-initially-filed-for-reinstatement-in-2004-

However, there was some confusion between
Love and the Board as to whether Love's
complétion of a CLE ethics course was enough to
satisfy this Court's orders in Suspensions I and IV
that Love take an ethics course at an accredited
law school. When Love was told by the Board
that the CLE course did not satisfy this condition,
Love was allowed to rescind his Petition for
Reinstatement without being subject to the
successive petitions limitation. See Ténn. Sup. Ct.
R. 9, § 19.8 ("No petition for reinstatement under
this Rule shall be filed within three years

testiTony of otler members of the Bar; 7and-the fact that
as of the date of the hearing, Love was in compliance
with all necessary CLE requirements. The Panel also
determined that Love's readmission to practice would not
be "detrimental to the integrity and standing of the bar or
the administration of justice or subversive to the public
interest." Tenn. Sup. Ct. R. 9, § /9.3. This determination
was based on witness testimony and the willingness of
attorneys to assist Love with legal matters that may arise
as he re-enters the practice of law. Finally, the Panel
found that Love had not paid the Board the costs of the
disciplinary hearings as required in Suspensions [*11] 1,
111, and TV.
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7 Judge Carol Solomon, Circuit Court, Eighth
Judicial Circuit; Judge Mark Fishburn, Davidson
County Criminal Court, Sixth Division; Judge
William E. Higgins, Davidson County General
Sessions, Division VII; Judge Aaron Holt,
. Davidson County General Sessions, Division II;
Robert Albury, Jr., ‘Executive Director of the
Tennessee Lawyer's Assistance Program; Richard
Taylor, Sr., assistant district public defender;
Robert A. Strong, Assistant District Attorney for
Davidson County; Radaela Seifert, general
counsel and senior vice-president of Community
Health Systems; and C. Edward Fowlkes all
testified on Love's behalf.

Pursuant to these findings, the Panel recommiended
that Love be reinstated to the practice of law subject to
the following conditions: (1) that Love practice in a
group practice or with a practice monitor for a period of
one year from reinstatement; 8 (2) that he enter into a
five-year contract with TLAP, consisting of standard
protocols established by TLAP to monitor his sobriety;
and (3) that he reimburse the Board for the past-due
- disciplinary-fees,$-9,043.07.2-and that "such-amount can
be repaid by a payment plan agreeable to Disciplinary
Counsel."

8 The condition [*12] that Love practice in a
group setting or under the supervision of a
practice monitor was not one originally requested
by the Board, but was instead suggested sua
sponte by TLAP Executive Director Albury
during his testimony. It appears from the record
that this suggestion was made to address Love's
tendency to isolate. himself. The Panel provided
no definition of "group practice" or "practice
_monitor" in its order and to the best of this Court's

been required to retake and successfully pass the
Tennessee bar examination. 10 Second, the Board argued
that the Panel should have required Love to pay the total
[*#13] costs of his disciplinary proceedings as a condition
precedent to seeking reinstatement, as required by
Tennessee Supreme Court Rule 9, section 24.3.

10 In Love's calculation, he was suspended from
practice of law from June 30, 1997, until 2004,
when he first attempted to apply for reinstatement.
On the other hand, the Board's calculation of
Love's suspension is from May 3, 1996, the
retroactive date of the Suspension I order, until

* either the date of the filing of the Petition for
Reinstatement, July 28, 2005, or the date of the
Panel hearing, February 17, 2006.

We granted ‘the Board's petition on May 25, 2006,
and assigned a senior judge to "try the case." Tenn. Sup.
Ct R 9, § 1.5. On July 1, 2006, prior to the case being
heard, this Court amended the standard of review of a
trial court in reviewing hearing panel decisions.

The trial court heard the matter on August 9, 2006,

and after reviewing the entire record, additional

testimony from Love, and the arguments of counsel, the
trial court concluded that: "the findings of the Panel are
correct and proper. However, the Court finds that each of
the conditions recommended by the Hearing Panel should
be modified and that an additional [*14] condition
should be added." First, the trial court determined that the
requirement of a group practice or the appointment of a
practice monitor for one year was "inadequate." Instead,
the trial court found that Love "should be required to
practice in a group practice for five years and that he
should have a practice monitor for five years." (first and
third emphases added). Second, the trial court determined

knowledge, the Board has never supplied
definitions for these terms. Neither party,
however, objected to this recommendation.

9 Our review of this Court's Orders of
Suspension shows that the total costs of Love's
disciplinary proceedings are actually $ 9,044.07.

On May 2, 2006, pursuant to Tennessee Supreme
Court Rule 9, section 1.3, the Board filed a Petition for
Writ of Certiorari requesting that the Panel's judgment be
modified in two ways. First, the Board argued that the
Panel erred in finding that Love had been out of practice
only seven years, instead of nine, and so should have

that the five-year contract requirement with TLAP should
be extended to a ten-year contract. Third, the trial court
found that the past-due disciplinary fees must be paid in
full prior to the reinstatement of Love's law license.
Fourth, the trial court added the condition that "Love
must confine his law practice to criminal cases." In
adding this limitation, the trial court stated that "[i]t does
not appear that the retaking of the bar examination is
necessary in this case." Although the trial judge ruled
from the bench on August 9, written judgment was not
entered until December 27, 2006.

On fanuary 17, 2007, Love filed a Motion to Alter,
Amend, or Modify Judgment, asking the trial court to
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alter three of the four conditions of his reinstatement. 'l
After a hearing was held on [*15] March I, 2007, in
which additional proof was presented, Love's motion was
denied. Subsequently, Love filed a direct appeal to this
Court, see Tenn. Sup. Ct. R. 9, § 1.3, raising two
questions: (1) whether the.trial judge properly added
restrictions and expanded conditions of reinstatement;
and (2) whether the license to practice law held by an
attorney in the State of Tennessee can be restricted to
certain or particular areas of practice.

11 Love did not request in this pleading that the
trial court alter, amend, or modify the condition
that Love pay the costs of his disciplinary
hearings as a condition precedent to
reinstatement. Instead, Love filed a separate
Motion to Pay Judgment in Installments.

Analysis

It is undisputed that Love had "the burden of
demonstrating [to the hearing panel] by clear and
convincing evidence that [he] has . . . competency and
learning in law required for admission to_practice law in
this state." Tenn. Sup. Ct. R. 9, § 19.3. The trial court's
standard of review of the Panel's decision and our
standard of review of the trial court's decision, however,
‘are in dispute. Therefore, before this Court can address
the two questions raised by Love, we must first determine
[*16] what our standard of review of this case should be
and what the trial court’s standard of review of the Panel's
decision was at the time of the trial court's hearing. We
will address the latter standard first. ‘

Trial Court's Standard of Review of a Hearing Panel's
Decision

whether the trial court should have employed the old
standard or the new standard in reviewing the Panel's
decision. '

At the time of the Panel's hearing, Tennessee
Supreme Court Rule 9, section 1.3, [*17] stated in
pertinent part:

The respondent or the Board may have a
review of the judgment of a hearing
committee in the manner provided by
[Tennessee Code Annotated section]
27-9-101 et seq., except as otherwise
provided herein. The review shall be on
the transcript of the evidence before the
hearing committee, its findings and
judgment and upon such other proof as
either party may desire to introduce. The
trial judge shall weigh the evidence and
determine the facts by the preponderance
of the proof.

Tenn. Sup. Ct. R. 9, § 1.3 (2005). Under this standard, the

“old- 'standard;” "[w]here -the trial - judge-bases his-or-her -

decision on the same evidence that is before the hearing
panel, the trial judge must affirm the panel unless that
evidence preponderates against those findings." Cohn v.
Bd, of Prof! Responsibility, 151 S.W.3d 473, 481 (Tenn.
2004) (internal quotations omitted). However, under the
old standard, the trial court could admit any "other proof
as either party may desire to introduce.” Tenn. Sup. Ct. R.

9, § 1.3 (2005).

Effective July 1, 2006, Tennessee Supreme Court
Rule 9, section 1.3, was amended, and now states in
pertinent part:

The Panelconducted its liearing on February 17,
2006 and filed its judgment on March 30, 2006. The
Board filed its Petition for Writ of Certiorari on May 2,
2006. On all of these dates, a trial court was required to
review a hearing panel's decision under the same
standard, -pursuant to Tennessee Supreme Court Rule 9,
section 1.3 (2005) ("old standard"). Effective July I,
2006, the old standard was changed and replaced with a
different standard of review. See Tenn. Sup. Ct: R. 9, §
1.3 (2007) ("new standard"). The trial court's hearing in
this matter was conducted on August 9, 2006, after the
~ new standard became effective. Because this matter
involves proceedings both before and after the new
standard of review became effective, we must determine

The respondent-attorney (hereinafter
"respondent") [*18] or the Board may
have a review of the judgment of a hearing
panel in the manner provided by
[Tennessee Code Annotated  section]
27-9-101 et seq., except as otherwise
provided herein. The review shall be on
the transcript of the evidence before the
hearing panel and its findings and
judgment. If allegations of irregularities in
the procedure before the panel are made,
the trial court is authorized to take such
additional proof as may be necessary to
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resolve such allegations. The court may
affirm the decision of the pane! or remand
the case for further proceedings. The court
may reverse or modify the decision if the
rights of the petitioner have been
prejudiced because the panel's findings,
inferences, conclusions or decisions are:
(1) in violation of constitutional or
statutory provisions; (2) in excess of the
panel's jurisdiction; (3) made upon
unlawful procedure; (4) arbitrary or
capricious or characterized by abuse of
discretion or clearly unwarranted exercise
of discretion; or (5) unsupported by
evidence which is both substantial and
material in the light of the entire record.

In determining the substantiality of
evidence, the court shall take into account
whatever in the record [*19] fairly
detracts from its weight, but the court
shall not substitute its judgment for that of
the panel as to the weight of the evidence

--on.questions-of fact... . ... . ...

Tenn. Sup. Ct. R. 9, § 1.3 (2007) (emphasis added).
Under the new, more limited standard of review, the trial
court may modify or reverse a panel's decision in only the
five enumerated circumstances, and the trial court's
review is limited to the transcript of the evidence before
the panel unless "allegations of irregularities in the
procedure before the panel are made." Id. Therefore,
given the greater limitations on a trial court's review
under the new standard, we must determine which
standard applied at the time of trial in order to determine
whether the trial court erred in modifying the Panel's
recommendations.

construction to Rule 9 of the Rules of the Tennessee
Supreme Court." Id. 13 '

12 These same "well-established and
well-known rules of construction" are also
applicable to this Court's procedural rules that are
promulgated by the joint actions of this Court and
the General Assembly. See Crosslin v. Alsup, 594
S.W.2d 379, 380 (Tenn. 1980) (stating that "[t]he
rules governing practice and procedure in the trial
and appellate courts of Tennessee were
promulgated by joint action of the General
Assembly and the Supreme Court[, and therefore,
they] have the force and effect of law"); Tenn.
Dep't of Human Servs. v. Vaughn, 595 S.W.2d 62,
63 (Tenn.1980) (stating that Tennessee procedural
rules "are 'laws' of this state, in full force and
effect, unti] such time as they are superseded by
legislative enactment or inconsistent rules
promulgated by this Court and adopted by the
General Assembly").
13 Moreover, other state courts that have
addressed this issue have reached [*21] the same
. conclusion...See_People..v.. Roberts, .2 14_1Ill._.2d
106, 824 N.E.2d 250, 256, 291 Ili. Dec. 674 (lii.
2005); In re KH, 469 Mich. 621, 677 N.W.2d 800,
803 (Mich. 2004); Coyle v. Bd. of Chosen
FEreeholders of Warren County, 170 N.J. 260, 787
A.2d 881, 886 (N.J. 2002); Walker v. Schneider,
477 N.W.2d 167, 172 (N.D. 1991).

Applying statutory construction principles, this
Court, on -numerous occasions, has addressed the
circumstances in which a change in a statute applies
either retroactively or prospectively. See, e.g., In re
D.AH, 142 SW.3d 267, 273 (Tenn. 2004); Nutt v.
Champion.Int'l Corp., 980 S.W.2d 365, 368 (Tenn. 1998);

In Doe v. Board of Professional Responsibility, we
adopted the procedure for interpreting Rule 9 and other
rules promulgated by this Court. 104 S.7¥.3d 465, 469
(Tenn. 2003). Noting that there "are well-established and
well-known rules of construction which we apply when
_ interpreting statutes enacted by legislative bodies," id.,
but that the rules of this Court are not drafted pursuant to
a legislative delegation of [#20] power, !2 we resolved
nonetheless to review this Court's rules in the same
manner as statutes. As we stated, "Upon due
consideration, we conclude that it is prudent for this
Court to likewise apply the traditional rules of statutory

Kuykendall v. Wheeler, 890 S.W.2d 785, 787 (Tenn.
1994). The Tennessee Constitution states that "no
retrospective law, or law impairing the obligations of
contracts, shall be made." Tenn. Const. art. 1, § 20. Thus,
a rule is presumed to operate prospectively unless there is
a cleaf intent otherwise. There are, however,
circumstances in which a rule may be deemed retroactive,
even if no clear intent is provided. Nutt, 980 S.W.2d at
368. For example, rules considered remedial or
procedural in nature apply retroactively, not only to
causes of action arising before such acts become law, but
also fo all actions pending when the [*22] law took
effect, unless a contrary intention is indicated or




Page 7

2008 Tenn. LEXIS 323, *22

immediate application would produce an unjust result.
1d.; Kee v. Shelter Ins., 852 S.W.2d 226, 228 (Tenn.
1993); State Dep't of Human Servs. v. Defiiece, 937
S W.2d 954, 958 (Tenn. Ct. App. 1996).

Tennessee Supreme Court Rule 9, section 1.3, is
procedural and remedial in nature. In Nutt, this Court
defined remedial laws as those that "provid[e] means or
method whereby causes of action may be effectuated,
wrongs redressed and relief obtained." 980 S.W.2d at 368
(quoting Defiiece, 937 S.W.2d at 958). This Court's
stated purpose for modifying the disciplinary system
rules was to "improve the disciplinary enforcement
system for the benefit of the public and the members of
the legal profession.” Tenn. Sup. Ct. ORDER April 25,
- 2006. This language clearly suggests that amendments to
the Tennessee Supreme Court rules were made to
improve, or remedy, the disciplinary enforcement system.
Moreover, as this Court stated in Nutt, a procedural
statute is one that "does not affect the vested rights or
liabilities of the parties” but instead "addresses the mode
or proceeding by which a legal right is enforced." 980
S.W.2d at 368. Tennessee Supreme Court Rule 9, section
_ 1.3, [*23] does not affect Love's vested rights or
liabilities. To the contrary, the rule focuses only on the
way in which a trial court reviews a hearing panel's
decision. And, because the new standard is procedural in
nature and does not impair an obligation of contract,
applying the new standard to trial court proceedings
conducted after its effective date would not produce an
unjust result. See Kee, 852 S.W.2d at 228. Accordingly,
we hold that the new standard of review, which became
effective July 1, 2006, was applicable during the trial
court's August 9, 2006, hearing.

This Court's Standard of Review of a Trial Court's
Decision

provisions; (2) in excess of the panel's
jurisdiction;  [*24] (3) made upon
unlawful procedure; (4) arbitrary or
capricious or characterized by abuse of
discretion or clearly unwarranted exercise
of discretion; or (5) unsupported by
evidence which is both substantial and
material in the light of the entire recordf,]

Tenn. Sup. Ct. R. 9, § 1.3 (2007), the trial court cannot
modify the Panel's decision under the new standard.
Moreover, under the new standard, "the [trial] court shall
not substitute its judgment for that of the panel as to the
weight of the evidence on questions of fact." Id.

Tennessee Supreme Court Rule 9, section 1.3, is
virtually identical to Tennessee Code Annotated section
4-5-322(h), the statutory section covering judicial review
under the Uniform Administrative Procedures Act
("UAPA"). Tennessee Code Annotated section 4-5-322
provides the standard of review that Tennessee courts use
when reviewing an administrative agency's “final
decision in a contested case":

The court may affirm the decision of the
agency or remand the case for further
proceedings. The court may reverse or
modify the decision if the rights of the
petitioner have been prejudiced because
the administrative findings, inferences,
conclusions or decisions are:

@))] [*25] In  violation  of
constitutional or statutory provisions;

(2) In excess of the statutory authority
of the agency;

Having determined the applicable standard of review
at the time of the trial court's hearing in this matter, we
next decide what our standard of review is on appeal.
Under the new standard, the basis for the trial court's
modifications of the Panel's decision must be found in the
enumerated circumstances listed in Tennessee Supreme

Court Rule 9, section 1.3 (2007). Therefore, unless the

trial court concludes that:

the panel's findings, inferences,
conclusions or decisions are: (I} in
violation of constitutional or statutory

(3) Made upon unlawful procedure;

(4) Arbitrary or - capricious or
characterized by abuse of discretion or
clearly unwarranted exercise of discretion;
or

(5)(A) Unsupported by evidence
which is both substantial and material in
the light of the entire record.

Tenn. Code Ann. § 4—5-322(:1)(]), (h)(1)-(5)(4) (2005).
Additionally, "[i]n determining the substantiality of
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evidence, the court shall take into account whatever in the
record fairly detracts from its weight, but the court shall
not substitute its judgment for that of the agency as to the
weight of the evidence on questions of fact. Id. §
4-5-322(h)(5)(B). Thus, just like this Court's standard of
review under UAPA cases, under Tennessee Supreme
Court Rule 9, section 1.3, our standard of review is
restricted to the record, and the hearing panel's findings
"may not be reversed or modified unless arbitrary or
capricious or characterized by an abuse, or clearly
unwarranted exercise, of discretion and must stand if
supported by substantial and material evidence." CF
Indus. v. Tenn, Pub. Serv. Comm'n., 599 S.W.2d 536, 540
(Tenn. 1980); [*26] see Tenn. Sup. Ct. R. 9, § 1.3
(2007).

Added Restrictions and Expanded Conditions of

Reinstatement

Having determined the applicable standard of review
at the time of the trial court's hearing in this matter and
our standard of review on appeal, we now consider
whether the trial court properly added restrictions and
_expanded _conditions _of _reinstatement. As_ previously.
discussed, under the new standard, the basis for the trial
court's modifications of the Panel's decision must be
found in the enumerated circumstances listed in
Tennessee Supreme Court Rule 9, section 1.3 (2007).

The Panel's first reinstatement condition was that
Love practice either in a group setting or under the
supervision of a practice monitor for one year. Although
neither party asked the trial judge fo modify this
condition, the trial court altered this condition in two
respects: by requiring Love to practice in a group setting
and be under the supervision of a practice monitor; and to
do so for a period of five years. The trial court, however,

we reverse the trial court and reinstate the Panel's
recommendation with regard to this modification.

The Panel's second reinstatement condition was that
Love enter into a five-year contract with TLAP,
"consisting of standard protocols established by TLAP to
monitor [Love's] sobriety." The trial court extended this
contract to ten years. Again, there is. nothing in the trial
court's order that indicates why it made this modification
to the Panel's decision or on what basis it was justified.
To the contrary, the testimony of Robert Albury, Jr.,
made it clear that no prior TLAP contracts had ever
extended beyond five years. Additionally, Love had been
alcohol-free [*28] nearly four years at the time of the
trial court's hearing. Again, given the limitations under
the new standard of review and the trial court's statements
with regard to this meodification, we find that the trial
court's action was unwarranted. Accordingly, we reverse
the trial court on this issue and reinstate the Panel's
recommendation of a five-year TLAP contract.

The Panel's third reinstatement condition was that
Love reimburse the Board for his prior disciplinary fees

in the amount of $ 9,044.07 and that "such amount can be

repaid by a payment plan agreeable to Disciplinary
Counsel." Agreeing with the Board's argument on this
point, the trial court modified this recommendation by
requiring Love to repay his total disciplinary proceeding
costs as a condition precedent to reinstatement. For the
reasons stated below, the trial court correctly modified
the Panel's recommendation on this issue.

In its Writ of Certiorari, the Board alleged that the
Panel erred in allowing Love to pay the total costs of his
disciplinary hearings after his reinstatement, as compared
to making it a condition precedent to reinstatement.
Specifically, the Board argued that this finding was in

cited no authority indicating that the Panel’s original
recommendation on this point violated constitutional or
statutory provisions; was in excess of the Panel's
authority; [*27] was based on unlawful procedure; was
arbitrary and capricious; or was an abuse of discretion or
. a clearly unwarranted exercise of discretion. Moreover,
the trial court did not conclude that the Panel's
recommendations on this issue were unsupported by the
evidence, and nothing in our review of the record
indicates as such. Given the limitations placed on the trial
court under the new standard of review, we find that the
trial court's modification of the group practice/practice
monitor recommendation was erroneous. Accordingly,

violation of [*29] the plain language of Tennessee
Supreme Court Rule 9, section 24.3, which states in
pertinent part:

In the event that a judgment of
disbarment[] [or] suspension . . . results
from formal proceedings, the Board shall
assess against the respondent the costs of

_the proceedings . . .. )

Payment of the costs assessed by the
Board pursuant to this rule shall be
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required as .a condition precedent to
reinstatement of the respondent attorney.

(Emphasis added).

Under the new standard of review, the trial court can
modify the decision of the Panel if "the rights of the
petitioner have been prejudiced because * the panel's
findings, inferences, conclusions, or decisions.are . . . [i]n
violation of constitutional or statutory provisions." Tenn.
Sup. Ct. R. 9, § 1.3 (2007). In this instance, the Panel, in
allowing Love to repay his court costs "by a payment
plan agreeable to Disciplinary Counsel," which included
paying the costs subsequent to his reinstatement,
incorrectly applied Tennessee Supreme Court Rule 9,
section 24.3. 14 Therefore, the trial court did not err in
modifying this portion of the Panel's recommendations
for reinstatement. Accordingly, we affirm the trial court's
order that Love's [*30] disciplinary fees be paid in full
prior to the reinstatement of his law license. 13

14 The Panel has the discretion to make

reinstatement "conditional upon the payment of .

all or part of the costs of the proceeding." Tenn.
Sup. Ct. R. 9, § 19.7. However, the discretion to
limit the amount owed does not also include the
discretion to alter when the costs of the
proceedings must be paid.
15 In his appeal to this Court, Love did not
- specifically  challenge  the trial  court's
recommendation that his disciplinary fees be paid
as a condition precedent to the reinstatement of
_his law license. Instead, we address this issue to
clarify Tennessee Supreme Court Rule 9, section
24.3.

Finally, the trial court added a fourth reinstatement

Tennessee Supreme Court Rule 9, section 19.7, provides -

that ‘“reinstatement may be conditioned upon the
furnishing of such proof of competency . . ., which proof
may include . . . successful completion of [the bar]
examination." This Court has previously held that there is
a presumption that the successful completion of the essay
portion of the bar examination is generally necessary if
the petitioner has not practiced law for over ten years.
See Office of Disciplinary Counsel v. Davis, 696 S.W.2d
528, 532 (Tenn. 1985). However, taking the bar
examination is not a mandatory reinstatement condition
in every instance, even where the petitioner has not

. practiced law in over ten years. Burnett v. Bd. of Prof’l

Responsibility, 100 S.W.3d 217, 225 (Tenn. 2003).
Instead, this Court has "clearly recognized that there will
be exceptions and indicated that the presumption may be
overcome by clear and convincing proof of 'extenuating
circumstances." Id. Accordingly, when the [*32] length
of suspension is for a period ten years or less, the hearing
panel has the discretion, on a case by case basis, to
require the retaking of the bar examination. In this
instance, Love was in compliance with all CLE
requirements as of the date of the Panel hearing. Love
successfully_passed_an ethics course at the Nashville
School of Law. He testified that he continues to read and
review court decisions, receives and reads legal journals,
and reviews changes in volumes 7 and 7a of the
Tennessee Code Annotated (volumes addressing criminal
offenses and criminal procedure). Through this
testimony, the Panel determined that Love demonstrated
by clear and convincing evidence that it was not
necessary for him to retake and pass the bar examination.

Therefore, even if Love had been suspended from the
practice of law for nine years, this alone would not
necessitate a finding that Love retake the bar
examination. Instead, the determinative issue is whether

condition-that-l-ove-limit-his-practice-to-criminal-law-TIn
its Writ of Certiorari, the Board alleged that the Panel
incorrectly determined that Love hiad been out of practice
for only seven years, instead of nine, and as such, argued
that the Panel erred in not requiring Love to retake and
pass the Tennessee bar examination. The trial court did
not grant the request, but substituted this condition for
reinstatement instead.

Tennessee Supreme Court Rule 9, section 19.3,
[*31] states that the petitioner "shall have the burden of
demonstrating by clear and convincing evidence that [he
or she] has . . . competency and learning in law required
for admission to practice law in this state." Moreover,

the petitioner carries his or her burden by clear and
convincing evidence that he or she is competent and
learned in the law. In this instance, the Panel determined
that Love did not need to retake the bar examination. The
Panel expressly [*33] stated that Love "plainly
demonstrated his competence and learning of the law
required to practice law in this State." Therefore, under
the new standard, the trial court may modify or reverse a

hearing panel's decision only if one or more of the five

enumerated circumstances listed in Tennessee Supreme
Court Rule 9, section 1.3 is present. We find that none of
the five enumerated circumstances were applicable on
this issue, and therefore, the trial court erroneously
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modified the Panel's determination that Love was
competent in the law. We therefore, reverse the trial
court's modification that Love limit his legal practice to
criminal law. 16

16  This holding pretermits the need to address
Love's second question, whether a law license in
the State of Tennessee can be restricted to only a
certain or particular area of practice.

Conclusion

Under the new standard of review applicable to
Board of Professional Responsibility hearing panel
determinations, a trial court is permitted to modify or
reverse a panel's decision only if certain circumstances
are present. We have determined that no circumstances
existed in this case to justify modification of the Panel's

recommendations regarding the group [*34]

practice/practice monitor and TLAP contract. For the
same reasons, the trial court also erred in limiting Love's
legal practice to criminal law. We therefore reverse the
trial court's order with regard to these modifications. We
affirm, however, the trial court's modification with
respect to the repayment of Love's disciplinary costs, as
this modification was warranted under the new standard
of review. Accordingly, we remand this case to the trial

" court for isswance of an order consistent” with our

holdings herein.

Costs of this appeal are assessed equally, one-half to
William Douglass Love, and his surety, and one-half to
the Bodrd of Professional Responsibility, for which
execution may issue if necessary.

CORNELIA A. CLARK, JUSTICE




e siatintios or the Fist nine moriths of FY2008.

IN 'I‘HE GENERAL SESSIONS COURT FOR KNOX COUNTY TENNESSEE
‘ DIVISIONS I—,—II—, HI; IV-& V.

* PETITION OF THE KNOX COUNTY PUBLIC DEFENDER-- SWORN

IN RE:
PETITION TO SUSPEND APPOINTMENT OF THE DISTRICT PUBLIC
DEFENDER. TO DEFENDANTS IN THE KNOX COUNTY GENERAL
SESSIONS COURT, MISDEMEANOR DIVISION,
SUPPLEMENTAL AFFIDAVIT OF ISSAC MERKLE
STATE OF TENNESSEE )
' )
COUNTY OF KNOX )

Comes Issac Merkle, after first being duly sworn as required by law, and does hereby

make oath and affirm that the following is a true and correct representation of fact:

1. Using the same methodology detailed in my original affidavit, I have generated

2. In order to facilitate comparisons between FY2008 and pi'evious years, it was

necessary to estimate the work our office will do over the course of the final three months of

FY2008.

3.
fiscal year, the statistics generated represent 75 % of the full year’s activity. Subjectively, some .

A simplistic approach to this would be to assume that having completed % of the

calendar-year-total new charges/ﬁlmgs opened each month for each of the three % %@

monals seem markedly busier than others, however; my concern was that Imightover-or~
underestimate the full year’s statistical counts by not taking into account seasonal variations. -
4, In order to quantify seasonal variation, I produced counts of charges/ﬁlingé

opened each month for the last three full calendar years. I thén calculated the percentagé of




5. As expected, this process exposed marked variation from month to month,; as
much as 3.6% in é single yéaf.l The seasonal variations, while follo@ing a silﬁilar pattéfﬁ,
weren’t eﬁ%irely consistent from year to year. This process exposed monthly deviations between
.39% and 1.47% from year to yeat. h |

6. Rather than arbitrarily base projections on one particular previous yeal"s patterns,
I opted to average each month’s contribution to tﬁe yearly total across the three years sampled.

7. To accomplish this, I totaled each month’s chafge/ﬁling openings from all three
sampled years. I then calculated the average percentage of total charges/filings fhat were opened
each month. For éxample, in calendar year 2005, 8.6% of the year’s total opened charges/filings
were opeﬁed in January, In 2006, January accounted'for 9.4% of the yeér’s total. In 2007, the

figure was 9.3%. On average, then, January accounts for 9.1% of a given year’s filings (notably

_higher than the 8.3% one might expect). e

8. Next, I totaled the average percentage calculated for the three months for which

" we do not yet have FY08 data — April, May and June. This figure is 25.47% - slightly more than

the 25% one might guess. This means that the statistical counts we have for the first nine months

of FY08 répresent about 74.53% of what we’ll see by the end of the fiscal year.

9. Inverting that percentage results in a multiplier of 1.34; that is, by multiplying

S yduce projected countsfor-the-entirefiscal-year:

Current couts by 1.34; we Can pro

10. We have opened 16,901 chargeé/ﬁlings so far this fiscal year; applying the above

methodology produces a projected total of 22,678 charges filings opened by the end of the fiscal

year.




11.  Similarly, we’ve opened 8,579 new cases/incidents so far this fiscal year;
following the above meﬂlodg;logy su.g.gests we’ll have opened 1‘1,5'1 ‘l‘cases/iﬁcideﬁts'l'ay the end
of the fiscal year. |

12.  The case statistics for the firstnine months of FY2008 for the Knox County
Public Defender’s Community Law Office are attached to this affidavit, as are my. projected full-

year statistics.

Furthet, affiant saith not.
ISSAC MERKLE
Sworn to a%d ;ubscribed before me ! /l;‘ ’}i;r/,
this the 23" day of 2008. \6 @’//
S —M— S e
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Z % NOTARY ¢ =
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% FY2008 STATISTICAL REPORT

OPENED CHARGES

: T A LA SR R o .o . Court Charge
‘. Criminal,. Criminal, = Crimin ,. Sessions, Sessions, Sessions, - . Crim  Level
' ivI - DivIl . DivIIl . DUL .. Felony . Misd .. Juvenile . - App - . Total-..

o Misdy | sy loogso- | 120 | o34 |- 684 | 1318 | 244 | 3 | 3616

Based on May 12, 2008 LegalPro data export
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CLOSED CHARGES

Class C

Probation

CDivI

~ 149

CDiv L

222

110

"DUL .. Felony :

- Misd .~ Juvenile. .

‘Criminal, 'Criminal, . Criminal,  Sessions, Sessions, Sessions, .
CwDivIIL

-250- |-
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-~ Level

Based on May 12, 2008 LegalPro data export
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% FY2008 STATISTICAL REPORT

OPENED CASES

" Criminal, . Crimi
© 0 Divl DIl
gree
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36

51

R H
Class C

45

jminal, Sessions,  Sessions, ' Sessions, .-
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|

14

A9 |

37

64

69 .

)

- 64, N -

910

519

74

140

13

139
379

480

D Felo‘nvv}‘v -, Misd :: :

11

33

2,061
376

- 505 -

- Juvenile .

0

6
5

127

36
159

27

39

e

' .tharge‘

. Level

Total

41

206

535

793

3,783

6

848~ -

Based on May 12, 2008 LegalPro data export




% FY2008 STATISTICAL REPORT

CLOSED CASES

‘Court: Charge

" Criminal, Ci'i_r’hin_él,’ _ Crimivhv'al,': Sessions, Séssio’ns; Sessions, ~ Crim . Level
i Divl - -DivIl ©DivIIl.. ~DUI - Felony - . Misd  Juvenile - - App . :Total
st 3
Pooegee 0 1 0 2 0 0 1 5

19 13 1 131 11 6 2 199

sl 2 4sT 3 128 3 738

48 37 2 338 o 35 0 491
45 65 70 . 476 25 28 0 752

34 - 53 39 895 511 2,049 154 0 3,735

C . ClassA - T TT T
oo Misdo e s T 0 (7 /) 344 28 0 548

- ClassB

o Misd, g1 56 124 513 126 -0 . .824.

Based on May 12, 2008 LegalPro data export




PROJECTED FY2008 FULL-YEAR STATISTICS

MONTHLY CHARGE/FILING ANALYSIS
" Dec .

8.1%  6.3%

) 7 ‘ \L . 0 i ) (o)
7.9%d 7.7%4 0 6.4%)

CY2007 93%1 9.0%T
" Average - 9.1%T  8.3%=

(ARROWS FOLLOWING PERCENTAGES INDICATE RELATIONSHIP TO 8.3%, THE
EXPECTED MONTHLY PERCENTAGE IF ALL MONTHS CONTRIBUTED EQUALLY)

AVERAGE JUL-MAR PORTION OF TOTAL 25.5%
AVERAGE APR-JUN PORTION OF TOTAL 74.5%

MULTIPLIER TO PROJECT FULL YEAR 1.34

34 FY08 OPENED CHARGES 16,901
PROJECTED FY08 OPENED CHARGES 22,678

3, FYOSOPENEDCASES 8579
PROJECTED FY08 OPENED CASES 11,511
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http://www.michi~ ~om/tennessee/Ipext.dll/tncode/f171/f7e7/f7e9/f7f.

40-14-103. Right to appointed counsel — Administrative fees. —

(a) If unable to employ counsel, the defendant is entitled to have counsel appointed by the court.

(b) (1) A defendant, who is provided with court-appointed counsel, shall be assessed by the court at the
time of appointment a nonrefundable administrative fee in the amount of fifty dollars ($50.00). The
administrative fee shall be assessed only one time per case and shall be waived or reduced by the court
upon a finding that the defendant lacks financial resources sufficient to pay the fifty dollar ($ 50.00) fee.
The fee may be increased by the court to an amount not in excess of two hundred dollars ($200) upon a
finding that the defendant possesses sufficient financial resources to pay the fee in the increased amount.
The administrative fee shall be payable, at the court's discretion, in a lump sum or in installments;
provided, however, that the fee shall be paid prior to disposition of the case or within two (2) weeks
following appointment of counsel, whichever occurs first. Prior to disposition of the case, the clerk of the
court shall inform the judge whether thé administrative fee assessed by the court has been collected.
Failure to pay the administrative fee assessed by the court shall not reduce or in any way affect the
rendering of services by court-appointed counsel; provided, however, that the defendant's willful failure
to pay the fee may be considered by the court as an enhancement factor when imposing sentence if the

defendant is found guilty of criminal conduct.

(2) The administrative fee shall be separate from and in addition to any other contribution or

recoupment assessed pursuant to law for “defrayal “of ~costs associated “with~ the provision of

court-appointed counsel. The clerk of the court shall retain a commission of five percent (5%) of each
dollar of administrative fees collected and shall transmit the remaining ninety-five percent (95%) of each

dollar to the state treasurer for deposit in the state's general fund.

(3) If the administrative fee is not paid prior to disposition of the case, then the fee shall be collected

in the same manner as costs are collected; provided, however, that upon disposition of the case, moneys

paid to the clerk, including any cash bond posted by the defendant, shall be allocated to taxes, costs and
fines and then to the administrative fee and any recoupment ordered. The administrative fee and any
recoupment or contribution ordered for the services of court-appointed counsel shall apply and shall be

collected even if the charges against the defendant are dismissed.

1of2

(4) As part of the clerk's regular monthly report, each clerk of court, who is responsible for collecting
“administrative fees pursuant to this section, shall file a report with the court and with the administrative

director of the courts. The report shall indicate the following: XHIIT

(A) Number of defendants for whom the court appointed coimsel; : E

(B) Number of defendants for whom the court waived the administrative fee;
(C) Number of defendants from whom the clerk collected administrative fees;
(D) Total-amount of commissions retained by the clerk from the administrative fees; and

(E) Total amount of administrative fees forwarded by the clerk to the state treasurer.
[Code 1858, § 5206; Shan., § 7170; Code 1932, § 11734; T.C.A. (orig. ed.), § 40-2003; Acts 1997, ch.

4/30/2008 11:07 PM
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40-14-201. Part definitions. —

As used in this part, unless the context otherwise requires:

(1) “Indigent person” means any person who does not possess sufficient means to pay reasonable
compensation for the services of a competent attorney; and

" (2) “Public defender” means any attorney appointed or elected under the provisions of any act of the
general assembly or any provision of a metropolitan charter to represent indigent persons accused of

crime,
[Acts 1965, ch. 217, § 1; T.C.A., § 40-2014.]

AIININNANO 1N.C7T DAL
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http://www.michier"Wtenneséee/lpext.dll/tncode/fl 71/f7e7/f818/1811

40-14-202. Appointment by court, —

(a) In all felony cases, if the accused is not represented by counsel and the court determines by the
manner provided in subsection (b) that the accused is an indigent person who has not competently
waived the right to counsel, the court shall appoint to represent the accused either the public defender, if
there is one for the county, or, in the absence of a public defender, a competent attorney licensed in this
state. The court may call upon any legal aid agency operating in conjunction with an accredited college

-of law to recommend attorneys for appointment under the provisions of this part. The court may, upon its

own motion or upon application of counsel appointed under this section, name additional attorneys to aid
and assist in the defense. Each appointment of counsel shall be denoted by an appropriate entry upon the

“minutes of the court, which shall state the name of counsel and the date of counsel's appointment, but

failure of the court to make such a minute entry shall not in any way invalidate the proceeding if an
attorney ‘was in fact appointed. Upon the appointment of an attorney under this section, no further

proceeding shall be had until the attorney so appointed has had sufficient opportunity to prepare the case.

If the court should determine that the accused is not an indigent person, the court shall then advise the
accused with respect to the accused's right to counsel and afford the accused an opportunity to acquire

counsel.

(b) Whenever an accused informs the court that the accused is financially unable to obtain the assistance

accused. All statements made by the accused seeking the appointment of counsel shall be by sworn
testimony in open court or written affidavit sworn to before the judge.

(¢) When making a finding as to the indigency of an accused, the court shall take into consideration: _

(1) The nature of the services to be rendered;

(2) The usual and customary charges of an attorney in the community for rendering like or similar

© services;

_of counsel, it is the duty of the court to conduct a full and complete hearing as to the financial ability of =
the accused to obtain the assistance of counsel and, thereafter, make a finding as to the indigency of the

~(3) The ificore of the accused regardless of source;

(4) The poverty level income guidelines coi’npiled-‘and published by the United States department of

labor;
(5) The ownership or equity in any real or personal property;

(6) The amount of the appearance or appeal bond, whether the party has been able td obtain release
by making bond, and, if the party obtained release by making bond, the amount of money paid and the

source of the money; and

(7) Any other circumstances presented to the court which are relevant to the issue of indigency.

(d) If a social service agency services the criminal justice system of the judicial district, and the court
has reasonable cause to believe the accused has the financial resources to employ counsel, the court shall

ftmmtmmn
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 additional funds for expenses incurred and services rendered, shall report the payment in a report to the
court to be made a part of the record in the cause. :

http://www.michie. w/tennessee/Ipext.dil/tncode/fl T1/f7e7/1818/£811..

order the agency to conduct an investigation into the financial affairs of the accused and report its

_ findings directly to the court. The court shall consider the contents of the agency's report in making its

determination and the report shall be made a part of the record in the cause.

(e) If the court appoints ‘counsel to represent an accused in a felony case under this section or in a
misdemeanor case as required by law, but finds the accused is financially able to defray a portion or all

* of the cost of the accused's representation, the court shall enter an order directing the party to pay into the

registry of the clerk of the court any sum that the court determines the accused is able to pay. The sum .
shall be subject to execution as any other judgment and may also be made a condition of a discharge |
from probation. The court may provide for payments to be made at intervals, which the court shall
establish, and upon terms and conditions as are fair and just. The court may also mod1fy its order when

there has been a change in circumstances of the accused.

(f) The clerk of the court shall collect all moneys pa1d by an accused pursuant to this section. When the
accused fails to comply with the orders of the court, the clerk shall notify the court of the accused's
failure to comply. At the conclusion of the proceedings in the trial court, the court shall order the clerk to
pay to the attorney of record any funds that the clerk collected from the accused. The clerk of the court
shall receive a commission of five percent (5%) of the moneys collected for the clerk's services in
collecting, handling and making payment pursuant to the order of the court; provided, that in counties
having a population of more than seven hundred thousand .(700,000), according to the 1990 federal
census or any subsequent federal census, the commission shall be ten percent (10%).

(g) Counsel who receives payment pursuant to the terms of this section, and who makes application for

(h) No court shall appoint a member of the general assembly as counsel for an indigent defendant unless
the judge of the court certifies that no other equally competent attorney is available to represent the
defendant. If the judge so certifies, it shall not be considered a conflict of interest for the member to
represent the defendant or to be compensated for the representation in the same manner and amount as

other court appointed attorneys.

() (1) Every accused who informs the court that the accused is financially unable to obtain the
assistance of counsel shall be required to complete the uniform affidavit of indigency.

T AF2

@) Itisa (,la’s‘s‘A‘mlsderﬁeanor for-any person to-intentionally-or knowmgly mlsrepresent falsify-or————
withhold any information requlred by an affidavit of 1nd1gency :

(j) Before and during the trial of a criminal matter, the cover sheets that reﬂect the total fees and
expenses paid to defense counsel and that reflect the total amount paid for expert services from public
funds for the use in representing an indigent criminal defendant or prosecuting a criminal defendant are a
public record. In addition, a record of the total amount paid to an expert from public funds is a public
record if the expert has offered evidence and is known to the public because of testimony on the record.
Before and during the trial of a criminal matter, detailed attorney fees and expense claims, motions and
orders dealing with the authorization of expert services and detailed time sheets of undisclosed experts

shall be sealed and unavailable for public inspection.
[Acts 1965, ch. 217, § 4; 1979, ch. 354, §§ 1, 2; T.C.A., § 40-2017; Acts 1986, ch. 878, §§ 1, 7; 1992,
ch. 892, § 1; 1995, ch. 456, § 8; 1996, ch. 865, § 1; 1998, ch. 876, § 1.]

4/30/2008 11:05 PN
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8-14-201. Indigent person — Defined. —
For the purposes of this part, an “indigent person” is one who does not possess sufficient means to pay
reasonable compensation for the services of a competent attorney: .

(1) In any criminal prosecution or juvenile delinquency proceeding involving a possible deprivation
of liberty; or : ‘

(2) In any habeas corpus or other post-conviction proceeding.
[Acts 1989, ch. 588, § 1; 1991, ch. 345, § 1.]

TUEXHIBIT
F
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8-14-204. District public defender — Duties, —

(a) The district public defender has the duty and responsibility of representing indigent persons for
whom the district public defender has been appointed as counsel by the court. Either personally or
through an assistant district public defender, the district public defender shall counsel with the accused
and represent such accused in the trial court. If the accused is aggrieved by the judgment of the trial court
imposing a sentence of imprisonment, or dismissing a habeas corpus or post-conviction petition, the
district public defender shall advise such accused fully concerning rights of appellate review.

(b) If the accused desires to appeal to an appellate court, the district public'defender shall seasonably
take all steps necessary to perfect the appeal, including a new trial motion when required and the filing of
all essential transcripts and records with the clerk of the appellate court.

(c) The district public defender has the duty and responsibility of handling all appeals filed by an
indigent person represented in the trial courts of this state. :

(d) At such times and in such form and manner as may be directed by the secretary of the judicial
council, each executive director of the district public defenders conference shall submit reports reflecting

the number, kind, status and disposition of all cases and proceedings.
[Acts 1989, ch. 588, § 4; 1990, ch. 751, §§ 1,2; 1996, ch. 610, §4]

1of1 4/30/2008 10:32 PM
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8-14-205. Determination of indigency — Appointment of counsel — Multiple defendants — Law |

students. —

(a) When any person appears- without counsel before any court of this state exercising original
jurisdiction (whether magistrate, general sessions, municipal, juvenile, circuit, criminal or any court
empowered to deprive the person of liberty) upon a criminal prosecution or juvenile delinquency
proceeding involving a possible deprivation of liberty, the court shall inquire whether such person is
financially able to employ counsel. If the person claims to be without such means, the court shall
examine such person and any witnesses the indigent person or the court may call and proceed to
determine whether the person is indigent. The determination shall not be based alone on the person's
ability to make a bail bond, but the court shall consider income, property, obligations, the number and

. ages of dependents and any other matters deemed pertinent.

(b) In all habeas corpus and post-conviction proceedings, the court having original jurisdiction of the

"matter shall determine the question of the petitioner's indigency if such is claimed.

(c) In every case arising under this section, the court's determination of indigency or nonindigency shall
be reduced to writing and signed by the court and filed with the papers of the cause. If the court is one of
record, the court's determination shall also be entered upon its official minutes.

waived the right to counsel, the court shall make and sign an order appointing the district public
defender, or such other appointed counsel as provided by law, to represent the person. The original of the
order shall be filed with the papers of the cause, and if the court is one of record, the order shall also be

entered upon its official minutes.

(1) If the court appoints the district public defender to represent an accused in any proceeding under
this section, but finds the accused is financially able to defray a portion or all the cost to the state of
representation by the public defender, then the court shall enter an order directing the party to pay into
the registry of the clerk of such court such sum of money as the court determines the accused is able to
pay. Such sum shall be subject to execution as any other judgment and may also be made a condition of

,,,,,,

- (d) If the court determines that the person is indigent, as defined in § 8-14-201, and the person has not |

1 .rn

discharge from probation. Such sum as ordered by the court shall be paid by the accused independently
and separately from any fines and-costs associated with the cause, and such moneys paid by the accused
and collected by the clerk of the court pursuant to this section shall be collected independently and
separately from any fines and costs associated with the cause and be applied directly to the sum ordered
by the court to be paid under this section. The court may provide for payments to be made at intervals,

which the court shall establish, and upon such terms and conditions as are fair and just. The court may

also modify its order when there has been a change in the circumstances of the accused.

(2) The clerk of the court shall collect all moneys paid by an accused pursuant to this section. When
the accused fails to comply with the orders of the court, the clerk shall notify the court of the-accused's
failure to comply. The clerk shall, at the end of each month, pay to, and forward all payments received
pursuant to, this section to the office of the executive director of the district public defenders conference.
The clerk of the court shall receive a commission of five percent (5%) of all moneys collected pursuant
to the order of the court; provided, that in counties having a population of more than seven hundred
thousand (700,000), according to the 1990 federal census or any subsequent federal census, such

D N e L N i
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commission shall be ten percent (10%).

(e) In any case or proceeding wherein there is more than one (1) indigent person accused, one (1) such
person shall be represented by the district public defender's office, and the court shall appoint an attorney
to represent such other indigent persons. Such other indigent persons may also be represented by the
district public defender's office; provided, that the court makes an affirmative finding prior to the
appointment that no conflict of interest exists and it appears there is good cause to believe no conflict of

interest is likely to arise. The original of the order shall be filed with the papers of the cause, -and if the

court is one of record, the order shall also be entered upon its official minutes.

(f) In any case when the trial court is of the opinion that proper representation of an indigent person or
persons makes it necessary to do so, the court may for that purpose appoint one (1) or more senior law
students actively participating in a legal aid clinic operated by an approved law school located in the
judicial district, in accordance with Tennessee Supreme Court Rule 7. The legal aid clinic shall be
notified promptly of the appointment and shall be furnished a copy of the order of appointment. The
original of the order shall be filed with the papers of the cause, and if the court is one of record, the order

shall also be entered upon its official minutes.

(g) All attorneys and law students appointed as prov1ded in subsec’aons (e) and (f) shall be paid by the
state pursuant to §§ 40-14-207 and 40-14-208.

(h) Upon the appointment of the district public defender, and/or an attorney pursuant to subsections (e)
and (f), no further proceedings shall be had in the case until such counsel has had reasonably sufficient

~ time and opportumty to prepare the case for trial. District public defenders shall be authorized accessto |
query state and federal criminal records history information as the duties of their office may require. ‘

(i) If the court determines that the person accused or proceeded against in any criminal prosecution or

other proceeding involving a possible deprivation of liberty, or the person filing a habeas corpus or other
post-conviction proceeding is not an indigent person, the court shall advise such person with respect to
right to counsel and afford such person a reasonable time, to be fixed by the court, and opportunity to
secure counsel and shall stay further proceedings until counsel so obtained has had reasonable time and

opportunity to prepare the case for trial.
[Acts 1989, ch. 588, § 5; 1990, ch. 751, §3 1991, ch. 345, §§3 4; 1995, ch. 456, § 5; 1996, ch. 610, §

4; 1999, ch. 165, § 5.]

http://www.michie ~nm/tennessee/lpext.dll/tncode/4{f8/563¢/5641/56.
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-------------- Rule-8; RPC-1:6 ~— " SUPREME COURT RULES

or other applicable law. In the event of an adverse ruling,
the lawyer should consult with the client about.the possibili-
ty of appealing the adverse ruling. See RPCs 1.4 and 1.9.
Unless an appeal is taken, the lawyer must comply with the
order.

Acting .Competently to Preserve Confidentiality

(18) A lawyer must act competently to safeguard informa-
tion relating to the representation of a client against inad-
vertent or unauthorized disclosure by the lawyer or by other
persons who are participating in the representation of the
client or who are subject to the lawyer’s supervision. See
RPCs 1.1, 5.1, and 5.3. '

(19) When transmitting a communication that includes
information relating to the representation of a client, the
lawyer must take reasonable precautions to prevent the
nformation from coming into the hands of unintended
recipients. This duty, however, does not require that the
lawyer utilize special security measures if the method of
commumnication affords a reasonable expectation of privacy.
Special circumstances, however, may warrant special pre-
coutions. Factors to be considered in determining the rea-
sonableness of the lawyer's expectation of confidentiality
include the sensitivity of the information and the extent to
which the privacy of the communication is protected by law
or by a confidentiality agreement, A client may require the
lawyer to implement special security measures not required
by this Rule or may give informed consent to the use of a
means of communication that would otherwise be prohibited
by this Rule.

Former Clients
(20) The duty of confidentiality continues ofter the client-
lawyer relationship has been terminated, See RPC 1.9(c).
Definitional Cross-References . . .
“Consultation” See RPC 1.0(c)
“Praud” See RPC 1.0(e)
“Reasonably” See RPC 1.0(i) .
“Reasonably Belz'eves " See' RPC 1.0()
“Substantial” See RPC 1.0(1)
“Tribunal” See RPC 1.0(m)

Rule 1.7.  Conflict of Interest: General Rule

(a) A lawyer shall not represent a client if the
representation of that client will be directly adverse to
another client, unless; .

(1) the lawyer reasonably believes the fepresenta-
tion will not adversely affect the relationship with the
other client; and ’

- represent-any of the clients is determined by Rule 1.9. Asto

matter is undertaken, the consultation shall include
explanation of the implications of the common repre.
sentation and the advantages and risks involved.

(c) A lawyer shall not represent more than ong
" client in the same criminal case, unless

(1) the lawyer demonstrates to the tribunal that
good cause exists to believe that no conflict of interest
prohibited under this Rule presently exists or is likely
to exist; and .

(2) each 'client consents in writing after consultation
concerning the implications of the common represen-
tation, along with the advantages and risks involveq,

[Adopted September 17, 2002, effective March 1, 2003.]

Comments
Loyalty to a Client

(1) Loyalty is an essential element in the lawyer’s relg-
tionship to a client. An impermissible conflict of interest
may exist before represemtation is undertaken, in which
event the representation should be declined. The lawyer
should adopt reasonable procedures, appropriate for the size
and type of firm and practice, to determine in both litigation

-and non-litigation matters the parties and issues involved
and to determine whether actual or potential conflicts of
interest ewist,

(8) If such a conflict arises after representation has been
undertaken, the lawyer should withdraw Jrom the represen-
tation. See RPC 1.16. Where more than one client is
involved and the lawyer withdraws because a conflict arises
after representation, whether the lowyer may continue to_

whether a client-lawyer-. relationship ewists or, having once
been established, is continui , see the Comment to Rule 1.3
and the statement in the Preamble about the Scope of these
Rules, o

(8) As a general proposition, loyalty to a client prohibits
undertaking representation directly adverse to that client
without that client’s consent. Paragraph (a) empresses that
general rule. Thus, a lawyer ordinarily may not act as an
advocate against o person the lawyer represents in’ some

" other matter, even if it is wholly unrelated. On the other

hand, simultaneous representation i ‘unrelated matters of
clients whose interests are only generally adverse, such as
competing economic enterprises, does not require consent of
the respective clients. Paragraph (a) applies only when the
representation of one client would be directly adverse to the
other.

(2) each client consents in writing after consulta-
tion. : :

(b) A lawyer shall not represent a client if the.
representation of that client may be materially lirnited
by the lawyer’s responsibilities to another client or to
a third person, or by the lawyer’s own interests,
unless: ' T
" (1) the lawyer reasonably believes- the representa-
tion will not be adversely affected; and

- (2) the client consents in writing after consultation.
When representation of multiple clients in a single

- 308

(%) Loyalty to a client is also impaired when a lawyer

- cannot consider, recommend, or carry oul an appropriate

course of .action for the client because of the lawyer’s other
responsibilities or interests. -The conflict in effect forecloses
alternatives that would otherwise be available to the client,
Paragraph (b) addresses such stituations. A possible conflict
does not itself preclude the representation. The critical
questions are the likelihood that q conflict will eventuate

.and, if it does, whether it will materially interfere with the
- lawyer’s independent .professional Judgment in considering

alternatives or otherwise Joreclose courses of action that
reasonably. should be pursued on behalf of the client. Con-
sideration should be given to whether the client wishes to
accommodate the other interest involved, )

" EXHIBIT
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Consultation and Consent

(5) A client may consent to represeniation notwithstand-
ing a conflict. However, as indicated in paragraph (a)(1)
with respect to representation directly adverse to a client,
and paragraph (b)(1) with respect to material limitations on
representation of @ client, when a disinterested lawyer would
conclude that the client should not agree to the representa-
tion under the circumstances, the lawyer involved cannot
properly ask for such an agreement or provide repiesenta-
tion on the basis of the client’s consent. When more than

ome client is involved, the question of conflict must be

resolved as to each client. Moreover, there may be circum-
stances where it is impossible to make the disclosure neces-
sary to obtuin comsent. For ewample, when the lawyer
represents different clients in related matters and one of the
clients refuses to consent to the disclosure necessary to
permit the other client to make an informed decision, the
lawyer cannot properly ask the latter to consent.

(6) In the absence of other law to the contrary, o govern-
ment official or entity, like any other client, may waive a
conflict of interest under this Rule.

() This Rule requires the lawyer either to secure a writ-
tem comsent executed by the client or to memorialize an oral
consent given by the client. See RPC 1.0(b) Definitions
(defining “Consents in Writing”). If it 1s not feasible to

“sgoure or memorialize the writing either at the time the

conflict arises or at the time the client gives consent, then the
lowyer must secure or memorialize it within o reasonable
time thereafter. The requirement of a writing does mot
supplant the need in most cases for the lawyer to talk with
the client, to explain the visks and advantages, if any, of
representation burdened by a conflict of interest, to explain
the reasonably available alternatives, and to afford the client
an opportunity to raise questions and concerns. Rather, the
writing is required in order to impress upon clients the
seriousness of the decision they are being asked to make and
to resolve disputes or ambiguities that might later occur by
virtue of there being no writing. The writing need not take
any particular form; it should, however, include disclosure
of the relevant circumstances and reasonably foreseeable
risks of the conflict of interest, as well as memorialization of
the client’s agreement to the representation despite such

Lawyer’é Interests

(8) The lawyer’s own interests should not be permitted to
have an adverse effect on the representation of a client. For
example, o lawyer’s need for income should not lead the
lawyer to undertake matters that cannot be handled compe-
tently and ot o reasonable fee. See RPCs 1.1 and 1.5. If the
probity of o lawyer’s own conduct i @ transaction s in
serious question, it may be difficult or impossible for the
lawyer to give o client detached advice. A lawyer may not
allow related business interests to affect representation, for

example, by referring clients to an enterprise in which the

lawyer has an undisclosed interest.

Conflicts in Litigation

(8) Paragraph (@) prohibits representation of opposing
parties in litigation. Simultaneous representation of par-
ties whose interests in litigation may conflict, such as co-
plaintiffs or co-defendants, is governed by paragraph (B).
An impermissible conflict may ewist by reason of substantial
t?iscrepancy in the parties’ testimony, by an incompatibility
in positions in relation to an opposing party, or by the fact

that there are substantially different possibilities of setile-
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ment of the claims or liabilities in question. Such conflicts
can arise in both civil and criminal cases. However, com-
mon representation of persons having similar interests 8
proper if the risk of adverse effect is minimal and the
requirements of paragraph (b) are met. Compare RPC 2.2
(involving intermediation between clients). '

(10) The potential for conflict of interest in representing -

multiple defendants in o criminal case is so grave that
ordinarily a lawyer should. decline to represent more than
one co-defendant. However, where the lawyer chooses to
undertake such o joint representation, paragraph (c) re-
quires that the lawyer demonstrate to the satisfaction of the
tribunal that good cause exists to believe that no conflict of
interest prohibited by paragraph (b) presently ewists or 18
likely to exist in the future. This showing reflects the same
standard currently required by Tennessee Rule of Criminal
Procedure 44(c). .

(11) Howéver, to avoid the premature disclosure of de-
fense tactics, strategy, or other information relating to the

representation, defense counsel may request that the tribu-

nal hold an ex parte hearing to determine the propriety of
the joint representation. See RPC 3.3(c)(3) (setting forth a
lawyer’s duty of candor in an ex parte hearing); see also
RPC 3.5(b) (permitting a lawyer to speak ex parte to a judge
when permitted to do so by law). Once the tribunal s
satisfied that no good cause exists to believe that a conflict of

interest currently exists or s likely to ewish, a rebuitable =~

presumption arises throughout the proceedings that the joint
representation comports with the requirements of this Rule.
However, this presumption in no way relieves counsel of
any duty imposed under these Rules should such an actual
conflict of interest later arise.

(12) Ordinarily, o lowyer may nmot act as an advocate
against a client the lawyer represents in some other matter,
even if the other matter is wholly unrelated. However, there
are circumstances in which a lawyer may act as an advocate
against a client. For example, a lawyer representing an
enterprise with diverse operations may accept employment
as an advocate against the enterprise in an unvelated matter
if doing so will not adversely affect the lawyer’s relationship
with the enterprise or conduct of the suit and if both clients
consent upon consultation. By the same token, government

_lawyers—in-some—circumstances_may_represent,_government

employees in proceedings in which a government agency 8
the opposing party. The propriety of concurrent representa-
tion can depend on the nature of the litigation. For exam-
ple, o suit charging fraud entails conflict to a degree not
involved in a suit for a declaratory judgment concerning
statutory interpretation.

(18) Ordinarily o lawyer may take inconsistent legal
positions in different tribunals at different times on behalf
of different clients. The mere fact thai advocating o legal
position on behalf of one client might create precedent
adverse to the interests of a client represented by the lawyer
in an unrelated matter does not create a conflict of interest.
A conflict of interest exists, however, if there is a significant
risk that o lowyer's action in behalf of one client will
materially limit the lawyer’s effectiveness in representing
another client in o different case; for example, when a
decision favoring one client will create a precedent likely to
seriously weaken the position taken by the lawyer on behalf
of the other client. Factors relevant in determining whether
the clients need to be advised of the risk include where the
cases are pending; whether the issue is subsiantive or
procedural; the temporal relationship between the matters;

i
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the significance of the issue to the immediate and long-run
interests of the clients involved; and the clients’ reasonable
expectations in retaining the lawyer. If there is significant
risk of material limitation, then absent informed consent of
the affected clients, the lawyer must refuse one of the repre-
sentations or withdraw from one or both matters.

Interest of Person Paying for a Lawyer's Service

(14) A lawyer may be paid from a source other than the
client if the client is informed of that fact and consents and
if thé arrangement does not compromise the lawyer’s duty of
loyalty to the client. See RPC 1.8(f). For example, when an
insurer and its insured have conflicting interests in a
matter arising from a Lability insurance agreement, and
the insurer is required to provide special counsel for the
insured, the arrangement should assure the special counsel’s
professional independence. So also, when a corporation and
s directors or employees are involved in a controversy in
which they have conflicting interests, the corporation may
provide funds for separate legal representation of the di-
rectors or employees if the clients consent after consultation
and the arrangement ensures the lawyer's professional inde-
pendence.

Other Conflict Situations

(15) Conflicts of interest in contexts other than litigation
sometimes may be difficult to assess. . Relevant factors in
determining whether there is potential for an adverse effect
include the duration and intimacy of the lawyer’s relation-
ship with the client or clients involved, the functions being
performed by the lawyer, the likelihood that actual conflict
will arise, and the likely prejudice to the client from the
conflict if it does arise. The question is often one of
proximity and degree.

(16) For example, a lowyer may not represent multiple

-parties to a-negotiation whose-interests are fundamentally -

antagonistic to each other, but common representation is
permissible where the clients are generally aligned in inter-
est even though there is some difference of interest among
them. See Rule 2.2 with. respect to a lawyer serving two or
more clients as an intermediary. .

(17) Members of a family may reasonably seek joint
representation by a single lawyer in a maiter affecting the
family. - Conflict questions may arise in such circum-
stances. For example, in estate planning, a lawyer may be
called upon to prepare wills for family members, such as
husband and wife, and, depending upon the circumstances,
a conflict of interest may arise. Resolution of conflicts of
interest between family members pursuant to this Rule must
be consistent with the lawyer's duty of undivided loyalty to
each client, but the lawyer may take into account the will-
ingness of each individual client to accommodate the inter-

of the corporation’s obtaining legal adwvice from anothes
lawyer in such situations. If there is material risk th the
dual role will compromise the lawyer’s independence of
professional judgment, the lawyer should not serve as g
director. B
Conflict Charged by an Opposing Party

(19) Resolving questions of conflict of interest is Primays.
ly the responsibility of the lawyer undertaking the represen,.
tation. In litigation, a court may raise the question- whey,
there is reason to infer that the lawyer has neglected the
responsibility. Where the conflict is such as clearly to call
in question the fair or efficient administration of Justice,
opposing counsel may properly raise the question. Such an
objection should be viewed with caution, however, for it can,
be misused as a technique of harassment. : '

Special Considerations in Joint Representdiion

(20) In considering whether to represent clients Jointly in,
the same maiter, such as representing co-plaintiffs or co-
defendants, a lawyer should be mindful that if the Jjoint
representation fails because the potentially adverse interests -
cannot be reconciled, the result can be additional cost,
embarrassment, and recrimination. Ordinarily, the lawyer
will be forced to withdraw from representing all of the clients
if the joint representation fails, unless each client consen
after consultation. . ’

. (21) A particularly important factor-in determining the
appropriateness of joint representation is the effect on law-
yer-client confidentiality and the aitorney-client privilege,
With regard to the evidentiary attorney-client privilege, the
prevailing rule is that as between commonly represented
clients, the privilege does mot attach. Hence, it must be
assumed that the privilege will not protect any such commau-

nications if litigation eventuates between the clients, and the
'clienﬁsshouldbeso’ad@ised; T T T T

(22) As to the duty of confidentiality, joint representation
will almost certainly be inadequate if one client attempts to
keep something in. confidence between the:lawyer and that
client, which s not to be disclosed to the other client. This
i 80 because the lawyer has an equal duty of loyalty to each
client, and each client has the right to be informed of
anything bearing on the representation that might affect
that client’s interests and to expect that the lawyer will use
that information to that client’s benefit. See RPC 1.4, The

" lawyer should, at the outset of the joint representation and
-as part of the process of obtaining each client’s comsent,

advise each client that the lowyer will share all information
material to the representation with each of the jointly repre-
sented clients, unless specifically instructed by one of the
clients mot to do so. The lawyer should also advise each
client that the lawyer will abide by the client’s instructions

ests~of‘tk,e-fa,mz"ly‘as*a‘whole‘oﬁ"the‘iﬁdiﬁdm’l‘iﬁté?‘e’s‘t;{ of
other family members. In estate administration, the identi-
ty of the client may be unclear. Under one view, the client
18 the fiduciary; wunder another view, the client is the estate
or trust, including its beneficiaries. The lawyer should
make clear the relationship to the parties.involved. .

(18) A lawyer for a corporation or other organization who
s also a member of its board of divectors should determine
whether the responsibilities of the two roles may conflict.
The lawyer may be called on to advise the corporation in
matters involving actions of the directors. Consideration
should be given to the frequency with which such situations
may arise, the potential intensity of the conflict, the effect-of
the lawyer’s resignation from the board and the possibility
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to maintoin the confidentiality of the specified information
if any client later insists that some matter material to the
representation should be kept from the other, but that it is
likely that the lawyer will be required to withdraw from the
representation. In limited circumstances, however, it may
be appropriate for the lawyer to proceed with the representa-
tion when the - clients have agreed, after being properly
informed, that the lawyer will keep certain information
confidential, . ' )

(23) Subject to the above limitations, each client in the
Jjoint representation has the vight to loyal and diligent
representation and the protection of Rule 1.9 concerning the
obligations to a former client. Each client also has the right
to discharge the lawyer as stated in Rule 1.16.




_—client-and-are_fully-disclosed. and transmitted in_writ-
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Relation to Other Rules

(24) When o lawyer represents a client in a partisan role,
whether-as an advocate, an adwvisor, or the author of -a legal
opinion to be rendered on behalf of the client for use by.a
third person, this Rule provides special protections for the
client to assure that the lawyer’s loyalty will not be diluted
by interests of other clients, the lawyer, or third persons.
This Rule, however, is not applicable to conflicts of inderest
affecting clients the lawyer undertakes to serve as an inter-
mediary. If for evample, business persons or members of a
family are seeking the lawyer’s advice or assistance na
non-adversarial effort to accomplish a common objective
with respect to the formation, conduct modification, or
termination of a consensual relation between them, such as
the formation of o business or a purchase or sale of proper-
ty, Rule 2.2 applies. Similarly, if the effectuation of an
estate plan or other gratuitous transfer entails the forma-
tion, modification, or termination of a consensual legal
relationship between clients, and the lowyer acts.as an
intermediary in conmection with the transaction, Rule 2.2
applies. Otherwise, this Rule applies. Nor is this Rule
applicable to conflicts of interest affecting parties who a
lowyer undertakes to serve as a dispute resolution neutral.
See RPC 2.4.

- - - - Definitional Cross—-References ---- - - -

“Consents in Writing” See RPC 1.0(b)
“Consultation” See RPC 1.0(c)
“Materially” See RPC 1.0(g)
“Reasonably Believes” See RPC 1.0(j)

Rule 1.8. Conflict of Interest: Prohibited
Transactions :

(a) A lawyer shall not enter into a business transac-
tion with a client or knowingly acquire an ownership,
possessory, security or other pecuniary interest ad-
verse to a client unless:

(1) the transaction and terms on which the lawyer

- acquires the interest are fair and reasonable to the

agreement giving the lawyer literary or media rights
to a portrayal or account based in substantial part on
information relating to the representation.

(e) A lawyer shall not provide financial assistance
to a client in connection with pending or contemplated
litigation, except that:

(1) a lawyer may advance court costs and expenses
of litigation, the repayment of which may be contin-
gent on the outcome of the matter; and

(2) a lawyer representing an indigént client may
pay court costs and expenses of litigation on behalf of
the client. :

(f) A lawyer shall not accept compensation or di-
rection from one other than the'client‘ unless:

(1) the client consents after consultation;

'(2) there is no interference with the lawyer’s inde-
pendence of professional judgment or with the client-
lawyer relationship; and

(8) information relating to representation of a client

_ is protected as required by Rule 1.6, = =

(g) A lawyer who represents two or more clients

shall not participate in making an aggregate settle-
ment of the claims of or against the clients, or in a
criminal case an aggregated agreement as to guilty or
nolo contendere pleas, unless:

(1) the client is given a reasonable opportunity to
seek the advice of independent counsel in the transac-
tion; and ‘ ,

(2) each client consents in writing after consulta-
tion, including disclosure of the existence and nature
of all the claims or pleas involved and of the partic-
ipation of each person in the settlement.

(h) A lawyer shall not:

ing to the client in a manner that can be reasonably
understood by the client; and ‘ .

(2) the client is given a reasonable opportunity to
seek the advice of independent counsel in the transac-
tion;y and

(8) the client consents thereto in a writing signed -

by the client.

- (b) A lawyer shall not use information relating to
representation of a client to the disadvantage of the
client, unless the client consents after consultation,
except as otherwise permitted or required by Rule 1.6
or Rule 3.3. : '

(c) A lawyer shall not prepare an instrument giving
the lawyer or a person related to the lawyer as parent,
child, sibling, or spouse any substantial gift from a
client, including a testamentary gift, except where the
client is related to the donee.

(d) Prior to the conclusion of the representation of
a client, a lawyer shall not make or negotiate an
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(1) enter into an agreement with a prospective,
current, or former client to prospectively limit the
lawyer's liability to the client for malpractice; or

(2) settle a claim for ,such liability, unless:

(a) the client is represented in the matter by

independent counsel; or

(b) the lawyer fully discloses all the terms of the
agreement to the client in a manner that can rea-
sonably be understood by the client, advises the
client to seek thé advice of independent counsel, and
affords the client a reasonable opportunity to do so.

(i) A lawyer related to another lawyer as parent,
child, sibling, or spouse shall not represent a client in
a representation directly adverse to a person whom
the lawyer knows is represented by the other lawyer,
unless the client consents in writing after consultation
regarding the relationship. :

(j) A lawyer shall not acquire a proprietary interest
in the cause of action or subject matter of litigation

NiR"
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DISPOSITION: Certified question answered.

CASE SUMMARY:

PROCEDURAL POSTURE: In federal court, plaintiff
non-lawyer sued defendant Board of Professional Re-
sponsibility of the Supreme Court of Tennessee (Board),
challenging the constitutionality of Tenn. Sup. Ct.R. 9, §
25. The United States District Court for the Western Dis-
trict of Tennessee certified questions of law regarding
the construction of Rule 9, § 25.

~ LexisNexis(R) Headnotes

OVERVIEW: The non-lawyer filed a complaint with
the Board against an attorney and desired to speak pub-
licly about the complaint, In the non-lawyer's constitu-
tionality suit, the Board argued that the non-lawyer
lacked standing. The federal court sought to know
whether the non-lawyer could be charged with contempt
for disclosing that he filed a complaint with the Board
against an attorney in violation of the confidentiality
provision embodied in Tenn. ‘Sup. Ct. R. 9, § 25, and, if
so, by whom and before what tribunal. The state court
determined that, inter alia: (1) the confidentiality re-
quirement applied to a layperson who filed a complaint
against an attorney with the Board; (2) an appropriate
sanction for a violation of Rule 9, § 25 was an action for
contempt; (3) an action for contempt may be initiated by
any person whose rights under Rule 9, § 25 were vio-
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lated; (4) the Supreme Court of Tennessee or the Board
could pursue an action for contempt; and (5) a charge of
contempt was to be filed first with the Supreme Court of
Tennessee, whereupon assignment shall issue to special
master to make findings of fact.

OUTCOME: The court accepted certification and con-
strued the rule at issue.

Constitutional Law > Bill of Rights > Fundamental
Freedoms > Judicial & Legislative Restraints > Prior
Restraint . -
Constitutional Law > Bill of Rights > Fundamental
Freedoms > Judicial & Legislative Restraints > Stand-
ing
Legal Ethics > Professional Conduct > General Over-
view :
[HN1] Tenn. Sup. Ct. R. 9, § 25 requires that all pro-
—ceedings-involving-allegations- of~misconduct-by-an-at-—— ————
torney be kept confidential, and that all participants in
the proceeding conduct themselves so as to maintain the
confidentiality of the proceeding.

Administrative Law > Agency Rulemaking > Rule Ap-
plication & Interpretation > General Overview
Administrative Law > Separation of Powers > Legisla-
tive Controls > General Overview

Governments > Legislation > Interpretation

[HN2] There are well-established and well-known rules
of construction which the court applies when interpreting
statutes enacted by legislative bodies. In addition, the
court also applies these general rules of statutory con-
struction to rules and regulations drafted by administra-
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tive agencies pursuant to a legislative delegation of
power.

Governments > Courts > Rule Application & Interpre-
tation

Legal Ethics > Sanctions > Disciplinary Proceedings >
General Overview

[HN3] It is prudent for the Supreme Court of Tennéssee
to apply the traditional rules of statutory construction to
Tenn. Sup. Ct. R. 9.

Governments > Legislation > Interpretation

[HN4] The court's role in statutory construction is to
ascertain and give effect to the legislative intent without
unduly restricting or expanding a statute's coverage be-
yond its intended scope. The court determines intent
from the natural and ordinary meaning of the statutory
language within the context of the entire statute without
any forced or subtle construction that would extend or
limit the statute's meaning, Moreover, in construing a
statute, all sections are to be construed together in light
of the general purpose and plan. Furthermore, the rules
of statutory construction direct the court not to apply a

“particular interpretation to a statute if that interpretation - -

would yield an absurd result.

Civil Procedure > Jurisdiction > Personal Jurisdiction
& In Rem Actions > General Overview

Governments > Courts > Authority to Adjudicate

Legal Ethics > Practice Qualifications

[HN5] Because the Supreme Court of Tennessee is the
court of last resort in Tennessee, the Supreme Court of
Tennessee possesses the inherent supervisory power to
regulate the practice of law in Tennessee.

Legal Ethics > Professional Conduct > General Over-
view

Legal Ethics > Sanctions > Disciplinary Proceedmgs >
Investigations

[HN7] The Board of Professional Respons1b111ty of the
Supreme Court of Tennessee is charged under Tenn.
Sup. Ct. R. 9 with investigating attorney misconduct and
disciplining, or requesting discipline by the Supreme
Court of Tennessee for, attorneys found to have violated
standards of professional conduct. One principal feature
of the Board's authority when conducting investigations
is that the information and charges are to remain confi-
dential pursuant to Tenn. Sup. Ct. R. 9, § 25.

Legal Ethics > Sanctions > Disciplinary Proceedings >

Investigations
[HN8] See Tenn. Sup. Ct. R. 9, § 25.

Administrative Law > Separation of Powers > Jurisdic-
tion

Civil Procedure > Jurisdiction > Personal Jurisdiction
& In Rem Actions > In Personam Actions > Consent
[HN9] When an individual seeks affirmative relief from

a tribunal; or acts in a manner inconsistent with the-claim -

of absence of jurisdiction, he is said to consent to the
jurisdiction of that tribunal.

Civil Procedure > Sanctions > Contempt > General
Overview

Criminal Law & Procedure > Criminal Offenses > Mis-
cellaneous Offenses > Contempt > General Overview
[HN10] One may not be held in contempt unless he or
she violates a specific order of a tribunal properly having
jurisdiction of that person.

—— A

Governments > Courts > Rule Application & Interpre-
tation

Legal Ethics > Practice Qualifications

Legal Ethics > Sanctions > Disciplinary Proceedings >
Investigations

[HN6] All licensed attorneys within Tennessee are sub-
ject to the jurisdiction of the Supreme Court of Tennes-
see, and its agent, the Board of Professional Responsibil-
ity of the Supreme Court of Tennessee. The Board is
charged under Tenn. Sup. Ct. R. 9 with investigating any
alleged ground for discipline or alleged incapacity of any
attorney, and to take appropriate action to effectuate the
purposes of the disciplinary rules.

Legal Ethics > Sanctions > Dtsc:plznary Proceedmgs >

Investigations
Legal Ethics > Sanctions > Reprimands
[HN11] See Tenn. Sup. Ct. R. 9, § 8.

Legal Ethics > Sanctions > Dtsczplmal;y Proceedings >
Hearings

"[HN12] See Tenn. Sup.Ct.R. 9, § 8.2.

Administrative Law > Agency Investigations > Scope >
Subpoenas

Civil Procedure > Pretrial Matters > Subpoenas
Governments > Courts > Rule Application & Interpre-

tation
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[HN13] If a formal proceeding as described in Tenn.
Sup. Ct. R. 9, § 8 commences, the Board of Professional
Responsibility of the Supreme Court of Tennessee is
authorized under Tenn, Sup. Ct. R. 9, § 13.1 to obtain

subpoenas from the circuit or chancery courts of Tennes- |

see. Subpoenas issued in connection with a confidential
investigation compel the appearance of witnesses to give
evidence in such formal proceedings.

Legal Ethics > Sanctions > Disciplinary Proceedings >
Investigations '

[HN14] The essence of Tenn. Sup. Ct. R. 9, § 25 man-
dates that until one of the enumerated events occur: (1)
all proceedings surrounding allegations of misconduct by
an attorney be "kept confidential;" and (2) all participants
in the proceeding shall conduct themselves so as to main-
tain the confidentiality of the proceeding.

Administrative Law > Judicial Review > Revtewabtltty
> Jurisdiction & Venue

Governments > Courts > Judges
Governments > Courts > Rule Application & Interpre-

_tation _ .

[HN15] TennVSup Ct. R 9 among other thmgs , estab-

lishes the Board of Professional Responsibility of the
Supreme Court of Tennessee. The Board, its authority,
and all of its functions are derived from the Supreme
Court of Tennessee. As such, the Board of Professional
Responsibility is an agent of the Supreme Court. The
Supreme Court has jurisdiction to review the actions of
the Board. This jurisdiction is grounded in the Court's
inherent power to review the actions of its boards, com-
missions, and other agencies. Despite the broad powers
granted to the Board under Rule 9, they are not without
limit. For instance, the Board does not have the power to
hold an individual in contempt. Indeed, only the courts of

~Tennessee have inherent authority to order punishiment

for acts of contempt. However, courts may only punish
as contemptuous the types of acts described in Tenn.

Code Ann. § 29-9-102.

Civil Procedure > Sanctions > Contempt > General

Overview
Criminal Law & Procedure > Criminal Offenses > Mis-
cellaneous Offenses > Contempt > General Overview

 [HNI6] See Tenn. Code Ann. § 29-9-102.

Civil Procedure > Sanctions > Contempt > General

Overview
Governments > Courts > Rule Application & Interpre-

tation

Legal Ethics > Sanctions > Disciplinary Proceedings >
Investigations

[HN17] The plain language of Tenn. Code Ann. § 29-9-
102(3) states that the willful disobedience of a lawful
rule of a court of Tennessee may be considered a con-
temptuous act. In that respect, the language of Tenn. Sup.
Ct. R. 9, § 13.2 is instructive. This provision states that a
violation of the confidentiality requirement is regarded as
contempt of the Supreme Court of Tennessee.

Criminal Law & Procedure > Criminal Offenses > Mis-
cellaneous Offenses > Contempt > General Overview
Legal Ethics > Professional Conduct > Nonlawyers
Legal Ethics > Sanctions > Disciplinary Proceedings >
Investigations

[HN18] Any person, including a non-lawyer, who vio-
lates the confidentiality mandate embodied in Tenn. Sup.
Ct. R. 9, § 25 may be charged with contempt.

Civil Procedure > Sanctions > Contempt > Civil Con-

tempt
Criminal Law & Procedure > Criminal Offenses > Mis-

cellaneous Offenses > Contempt > Penalties

[HN19] A contempt may either be civil or criminal in
nature, Civil contempt occurs when a person does not
comply with a court order and an action is brought by a
private party to enforce rights under the order that has
been violated. Punishment for civil contempt is designed
to coerce compliance with the court's order and is im-
posed at the insistence and for the benefit of the private
party who has suffered a violation of rights. Also, in civil
contempt cases, the quantum of proof necessary to con-
vict is a preponderance of the evidence. On the other
hand, criminal contempts are intended to preserve the
power and vindicate the dignity and authority of the law,
and the court as an organ of society. Punishment for
~Tcrimifial contempt is both”p’ﬁmthe‘ ‘and unconditiondl in
nature and serves to adjudicate an issue between the pub-
lic and the accused. In criminal contempt proceedings,
the defendant is presumed to be innocent and must be
proven guilty beyond a reasonable doubt.

Criminal Law & Procedure > Criminal Offenses > Mis-

‘cellaneous Offenses > Contempt > General Overview

Governments > Courts > Rule Application & Interpre-
tation .

Legal Ethics > Sanctions > Disciplinary Proceedings >
Investigations

[HN20] A charge of contempt arising from a violation of
Tenn. Sup. Ct. R. 9, § 25 is criminal in nature and may
be brought by the complainant or respondent whose
rights of confidentiality have been violated. Additionally,
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the Supreme Court of Tennessee, or its agent the Board
of Professional Responsibility of the Supreme Court of
Tennessee, may bring an action for contempt to vindicate
the dignity and authority of the Supreme Court, its rules,

and orders.

Governments > Courts > Authority to Adjudicate

[EIN21] The Supreme Court of Tennessee is not a fact
finder and does not assess the credibility of the testimony -
or weight of the evidence. This responsibility rests with
the trial courts of Tennessee and the juries empowered
thereunder.

Civil Procedure > Sanctions > Contempt > General
Overview

Criminal Law & Procedure > Criminal Offenses > Mis-
cellaneous Offenses > Contempt > General Overview
Governments > Courts > Authority to Adjudicate
[HN22] The general contempt statute does not deal with
the question of whether a court may punish contempts of
another court's order. As a general rule, the power to
punish for contempt is reserved to the court against

~ which the contempt is committed, i.e. the court whose
order is disobeyed. Thus, one tribunal may not punish for

contempt of another, Additionally, a contempt proceed-
ing is sui generis and is considered incidental to the case
out of which it arises, and often stems from an underly-
ing proceeding that is not complete.

Civil Procedure > Judicial Officers > References

Legal Ethics > Sanctions > General Overview

Trade Secrets Law > Misappropriation Actions > Ele-
ments > Confidentiality

[HN23] The formal charge of contempt against a person
in violation of Tenn. Sup. Ct. R. 9, § 25 shall be filed in

—-the-Supreme-Court-of-Tennessee—Upon-receipt, -the-Su=—

preme Court shall appoint a special master who shall
conduct an evidentiary hearing, make findings of fact,
and return the record and its findings to the Supreme
Court. Upon review, the Supreme Court shall make a
determination as to whether a contemptuous act has been
committed and what, if any, punishment will follow,

COUNSEL: Paul G. Summers, Attorney General and
Reporter; Michael Moore, Solicitor General; Michael W.
Catalano, Associate Solicitor General, for the petitioner,
Board of Professional Responsibility of the State of Ten-
nessee.

Ronald D. Krelstein, Germantown, Tennessee,'for the
respondent, Richard Roe, et al.

JUDGES: WILLIAM M. BARKER, J., delivered the
opinion of the court, in which FRANK F. DROWOTA,
III, CJ., AND E. RILEY ANDERSON, JANICE M.
HOLDER, JJ, AND BEN H. CANTRELL, SP.J. joined.

OPINION BY: WILLIAM M. BARKER

OPINION

[*468] Pursuant to Tennessee Supreme Court Rule
23, we accepted certification of questions of law from
the United States District Court for the Western District
of Tennessee. We are asked by the federal district court
to construe Rule 9, section 25 of the Rules of the Su-
preme Court of Tennesses. Specifically, we are asked to
determine whether Richard Roe, a layperson (i.e., a non-
attorney), may be charged with contempt for disclosing
that he filed a complaint with the Tennessee Board of
Professional Responsibility against an attorney [**2] in
violation of the confidentiality provision embodied in -
Rule 9, section 25, and if so, by whom and before what -
tribunal? For the reasons given herein, we answer that
the confidentiality requirement of Rule 9, section 25 ap-
plies to non-lawyers and lawyers alike. The appropriate
sanction for a violation of Rule 9, section 25 is an action

- of contempt.- Contempt proceedings-may be initiated by -

the attorney against whom the complaint has been filed,
the complainant, the Board of Professional Responsibil-
ity, or this Court. Finally, we hold that such a petition for
contempt should be filed in this Court, whereupon as-
signment shall issue to a special master to conduct an
evidentiary hearing. The record and findings of fact of
the special master shall then be sent to this Court where-

upon a determination of guilt and punishment, if any,
will follow.

. FACTUAL BACKGROUND FACTS

This case presents an issue of first impression in

Tennessee, requiring this Court to construe Rule 9, sec-
tion 25 of the Rules of the Tennessee Supreme Court.
The action giving rise to this Rule 23 certified question
began when Richard Roe, a layperson residing in Ten-
nessee, and another individual filed an action [**3] for
declaratory judgment and injunctive relief in the United
States District Court for the Western District of Tennes-
see. ' The named defendants are the Board of Profes-
sional Responsibility (the "Board") and individual Board
members in their official capacities. In that suit, Roe
asserts that section 25 of Rule 9 of the Tennessee Su-
preme Court is an unconstitutional prior restraint of his
freedom of speech and expression guaranteed by the
First and Fourteenth Amendments of the United States
Constitution and Article I, section 19 of the Tennessee
" Constitution[HN1] . Section 25 of Rule 9 requires that all
proceedings involving allegations of misconduct by an
attorney be kept confidential, and that all participants in
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the proceeding conduct themselves so as to maintain the
confidentiality of the proceeding. The Board has filed a
motion to dismiss the federal complaint [*469] stating
that the respondent lacks standing to bring suit. The dis-
trict court deferred ruling on the Board's motion to dis-
miss until this Court responded to the order for certifica-

tion.

1 The claims of the other individual, John Doe,
an attorney, were dismissed by the district court
without prejudice, and John Doe is not a party to
this Rule 23 proceeding.

[**4] The underlying facts giving rise to Roe's de-
claratory judgment action are as follows: Roe, who is not
an attorney, filed a complaint with the Board of Profes-
sional Responsibility against an attorney. Roe desires to
speak or write publicly about his complaint and the man-
ner in which the Board investigates such complaints. Roe
contends, however, that to do so would violate section 25 .
of Rule 9 and expose him to the risk of being cited for

contempt,

The district court determined that the issue presented
a novel question under Tennessee law and that certifica-
_tion was warranted. The Rule 23 certification order filed
in this Court asks us to decide whether Richard Roe, a
layperson (i:¢:, a non-attorney), may be charged with
contempt for disclosing that he filed a complaint with the
Tennessee Board of Professional Responsibility against
an attorney in violation of Rule 9, section 25, and if so,
by whom and before what tribunal? We accepted the
certification of these questions.

STANDARD OF REVIEW

In construing Rule 9 of the Rules of the Tennessee
Supreme Court, we are confronted [**5] with an issue of
first impression. [HN2] There are well-established and
well-known rules of construction which we apply when

- ~—————jinterpreting statutes~ enacted by legislative ~bodies: -In——pline-or -alleged-incapacity- of any-attorney;-and to- take

addition, we have also applied "these general rules of
statutory construction to rules and regulations drafted by
administrative agencies pursuant to a legislative delega-
tion of power." Houghton v. Aramark Educ. Res., Inc.,
90 S.W.3d 676, 679 (Tenn. 2002) (citing Consumer Ad-
vocate Div. v. Greer, 967 S.W.2d 759, 762 (Tenn. 1998)).
. Importantly, however, the rule at issue in this case was

not drafted by a legislative body or administrative "

agency. It was drafted by this Court. Upon due consid-
eration, we conclude that [HN3] it is prudent for this
Court to likewise apply the traditional rules of statutory
construction to Rule 9 of the Rules of the Tennessee Su-
preme Court. Accordingly, [HN4] this Court's role in
statutory construction is to ascertain and "give effect to
the legislative intent without unduly restricting or ex-
panding a statute's coverage beyond its intended scope."

Aramark, 90 S.W.3d at 678 (quoting Owens v. State, 908
S\ W.2d 923, 926 (Tenn. 1995)); [**6] see also State v.
Flemming, 19 S.W.3d 195, 197 (Tenn. 2000); State v.
Butler, 980 S.W.2d 359, 362 (Tenn. 1998). We determine
intent "from the natural and ordinary meaning of the
statutory language within the context of the entire statute
without any forced or subtle construction that would ex-
tend or limit the statute's meaning." Flemming, 19
S .W.3d at 197 (citing Butler, 980 S.W.2d at 362). More-
over, we have consistently held that "in construing a
statute, all sections are to be construed together in light
of the general purpose and plan." State v. Netto, 486
S.W.2d 725, 729 (Tenn. 1972). Furthermore, the rules of
statutory construction direct us not to "apply a particular
interpretation to a statute if that interpretation would
yield an absurd result." State v. Sims, 45 SW.3d I, 11
(Tenn. 2001) (quoting Flemming, 19 S.W.3d at 197),

DISCUSSION

The fundamental question in this case is one of personal
jurisdiction. [HN5] Because we are the court of last re-
sort in this State, we possess the "inherent supervisory

~ power to regulate the practice of law' in [**7] Tennes-

see. Brown v. Bd. of Profl Responsibility, 29 S.W.3d
445, 449 (Tenn. 2000) (quoting In re Burson, 909
S.W.2d 768, 773 [*470] (Tenn. 1995)). In furtherance of
our duty to regulate the practice of law in Tennessee, we
issue licenses to those whom we deem qualified to en-
gage in the practice of law, and, when appropriate, disci-
pline attorneys who violate the rules governing the legal
profession. It is, therefore, beyond dispute that [HN6] all
licensed attorneys within Tennessee are subject to the
jurisdiction of this Court, and its agent, the Board of Pro-
fessional Responsibility. The Board is charged under
Rule 9 with investigating any alleged ground for disci-
appropriate action to effectnate the purposes of the disci-
plinary rules, However, in this case, we are confronted
with a layperson complainant alleging attorney miscon-
duct. The question thus becomes whether or not, and to
what extent, a layperson complainant is or may become
subject to the jurisdiction of the Board, and ultimately

this Court.

Rule 9 Section 25 of the Rules of the Tennessee
Supreme Court [HN7] The Board is charged under [**8]
Rule 9 with investigating attorney misconduct and disci-
plining, or requesting discipline by this Court for, attor-
neys found to have violated standards of professional
conduct. One principal feature of the Board's authority
when conducting investigations is that the information
and charges are to remain confidential pursuant to sec-
tion 25 of Rule 9. Section 25 provides in part that:
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[FIN8] all proceedings involving allegations of mis-
conduct by or the disability of an attorney, including all
information, records, minutes, files or other documents
of the Board, Hearing Committee Members and Disci-
plinary Counsel are deemed to be non-public records. All
such information, records, minutes, files or other docu-
ments shall be kept confidential and privileged until and
unless: (a) a recommendation for the imposition of pub-
lic discipline is filed with the Supreme Court by the
Board; or (b) the respondent-attorney requests that the
matter be public; or (c) the investigation is predicated
upon conviction of the respondent-attorney for a crime;
or (d) in matters involving alleged disability, this Court
enters an order transferring the respondent-attorney to
disability inactive status pursuant [**9] to Section 21. In
those disciplinary proceedings in which judicial review is
sought pursuant to Section 1.3, the records and hearing in
the. Circuit or Chancery Court and in this Court shall be
public to the same extent as other cases. A/ participants
in the proceeding shall conduct themselves so as to
maintain the confidentiality of the proceeding.

(emphasis added).

. Personal Jurisdiction Over a Layperson Com-
_plainant e

In the federal declaratory judgment action, the State
argues that Roe, the plaintiff therein, lacks standing to
maintain that suit. The State maintains that although Roe
has filed a complaint alleging attorney misconduct with
the Board of Professional Responsibility, he does not
become a "participant in a proceeding," and thus subject
to the jurisdiction of the Board, until such time as a
"formal proceeding" may commence. Thus, despite the
‘fact that a complaint has been filed, the Board contends
that there is no "proceeding” until an investigation re-
garding the merits of the complaint has been completed
and "formal disciplinary proceedings" commence.

leging attorney misconduct in accordance [**10] with
the procedural guidelines of Rule 9, he voluntarily sub-
jected himself to the jurisdiction of the [*471] Board
and this Court. Roe makes no distinction between the
filing of a complaint with the Board and the filing of a
complaint with a court of law in this State. We agree
with Roe. [HN9] When an individual seeks affirmative
relief from a tribunal, or acts in a manner inconsistent
with the claim of absence of jurisdiction, he is said to
consent to the jurisdiction of that tribunal. See Tenn.
Dep't. of Human Servs. v. Daniel, 659 S.W.2d 625, 626
(Tenn. Ct. App. 1983). Accordingly, we hold that the
Board obtained personal jurisdiction over Roe when he
filed his complaint alleging attorney misconduct. At that
point the Board obtained authority to require Roe, the

layperson, to comply with all requirements of Rule 9 of
the Rules of the Tennessee Supreme Court,

Contempt For Violating Section 25 of Rule 9

Having concluded that Roe became subject to the
personal jurisdiction of the Board by filing a complaint
alleging attorney misconduct, we must next determine if
he is now in jeopardy of being held in contempt if he
violates the confidentiality requirement of [**11] sec-
tion 25 of Rule 9.

It is fundamental that [HN10] one may not be held
in contempt unless he or she violates a specific order of a
tribunal properly having jurisdiction of that person. See
Daniel, 659 S.W.2d at 626, Branch v. Branch, 35 Tenn.
App. 552, 249 S.W.2d 581, 582 (Tenn. Ct. App. 1952).
Roe argues that he is in jeopardy of being held in con-
tempt if he violates the confidentiality requirement of
section 25 because he believes it to be a standing order of
this Court, the violation of which is a contemptuous of-
fense, On the other hand, the Board maintains that sec-
tion 25 is merely a rule, not a specific order, the violation
of which does not subject one to a contempt proceeding.
The Board contends that Roe may only be in jeopardy of
contempt should the investigation of the facts surround-

initiation of a "formal proceeding" pursuant to section 8

- of Rule 9. Section 8 provides in relevant part that:

[HN11] all investigations, whether upon complaint
or otherwise, shall be initiated by the Board, acting
through its Chair or Vice-Chair, and conducted by Disci-
plinary -Counsel. Upon the conclusion of an investiga-
tion, [**12] Disciplinary Counsel may recommend
dismissal, informal admonition of the attorney concerned
or a private reprimand; public censure or prosecution of
formal charges before a hearing committee. . . . If the
recommended disposition is private reprimand, public
censure, or prosecution of formal charges before a hear-
tion and approve or modify it. The Board may determine
whether a matter should be concluded by dismissal, or
informal admonition; may recommend a private repri-
mand or public censure; or, direct that a formal proceed-
ing be instituted before a hearing committee in the ap-
propriate Disciplinary District and assign it to a hearing
committee for that purpose.

(Emphasis added), Section 8.2 of Rule 9 further
states that [HN12] "formal disciplinary proceedings be-
fore a hearing committee shall be instituted by Discipli-
nary Counsel by filing with the Board a petition which
shall be sufficiently clear and specific to inform the re-
spondent of the alleged misconduct.” (Emphasis added).

The Board correctly maintains that [HN13] if a for-
mal proceeding as described in section 8 commences, it

- ing his complaint of attorney- misconduct result in-the -- -

———————————-——Conversely; Roe argues that by filing a complaintal=———ing-committee; the Board shall review -the-recommenda
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is authorized under section 13.1 of Rule 9 to obtain
[¥*13] subpoenas from [*472] the circuit or chancery
courts of this state. * Subpoenas issued in connection
with a confidential investigation compel the appearance
of witnesses to give evidence in such formal proceed-
ings. The Board takes the position that until a subpoena
has issued to Roe, he is under no order from the Board or
a court, and may not be held in contempt for any breach
of confidentiality. Thus, despite the plain wording of
section 25, mandating confidentiality in "a/l proceed-
ings," the Board would have us hold that the confidenti-
ality requirement applies only in practicable and enforce-
able terms to formal proceedings. We reject such an in-
terpretation.

2 Specifically, section 13.1 of Rule 9 grants the
hearing committee and/or the Disciplinary Coun-
sel of the Board the authority to "obtain from the
circuit or chancery court having jurisdiction, sub-
poenas to compel the attendance of witnesses . .

We find section 25 of Rule 9 to be unambiguous.
[HN14] The essence of the Rule mandates that until one
of [**14] the enumerated events occur: (1) all proceed-
"~ ings surrounding allegations of misconduct by-an-attor-
ney be "kept confidential," and (2) “all participants in the
proceeding shall conduct themselves so as to maintain
the confidentiality of the proceeding." To accept the
Board's argument would eviscerate the reasons underly-
ing confidentiality. The purposes underlying confidenti-
ality are obvious. Foremost, the rule serves to protect
both the complainant from possible recriminations and
the attorney from unsubstantiated charges while a thor-
ough investigation is conducted. Moreover, removing or
unnecessarily qualifying the confidentiality requirement
would eliminate many sources of information and reduce
complaints received by the Board from lay citizens, liti-

Rule 9, which we consider a standing order of this Court,
he is in jeopardy of being found in contempt.

The Procedure and Forum For Contempt Proceed-
ings

The second and third portions of the certified ques-
tion from the district court ask us to determine who may
bring an action for contempt, and the appropriate tribunal
wherein an action of contempt for a violation of Rule 9, .
section 25 may be heard. We begin by setting forth the
relationship between the Board and this Court, [HN15]
Rule 9 of the Rules of the Supreme Court, among other
things, established the Board of Professional Responsi-
bility. The Board, its authority, and all of its functions
are derived from the Supreme Court. Fletcher v. Board
of Professional Responsibility, 915 S.W.2d 448, 450

(Tenn. Ct. App. 1995). [**16] As such, the Board of -

Professional Responsibility is an agent of the Supreme
Court. In re Youngblood, 895 S.W.2d 322, 325 (Tenn.
1995). The Supreme Court has jurisdiction to review the
actions of the Board. Id. This jurisdiction [*473] is
"grounded in the Court's inherent power to review the
actions of its boards, commissions, and other agencies."
Id. Despite the broad powers granted to the Board under

~ Rule 9, they are not without limit, For instance, the =
Board does not have the power to hold an individual in

contempt. Indeed, only "the courts of Tennessee have
inherent authority to order punishment for acts of con-
tempt." Reedv. Hamilton, 39 S.W.3d 115, 117 (Tenn. Ct. -
App. 2000) (perm. app. denied February 12, 2001) (citing
Black v. Blount, 938 S.W.2d 394, 397 (Tenn. 1996),
Thigpen v. Thigpen, 874 S.W.2d 51, 53 (Tenn. Ct. App.
1993)). However, courts may only punish as contemptu-
ous the types of acts described in Tennessee Code Anno-
tated section 29-9-102. See Black, 938 S.W.2d at 397-
98, State v. Turner, 914 S.W.2d 951, 955 (Tenn. Crim.
App. 1995). [**17] Section 29-9-102 provides: '

—_______ gants, lawyers, and judges. Finally, the rule serves to

protect public confidence in the judicial system by pre-
venting disclosure of a charge until the directives of sec-
tion 25 are satisfied.

Under the Board's interpretation of the Rule, layper-
son complainants could violate section 25 with impunity,
and would be subject to punishment for violations only
in the event that confidentiality were violated after a
- formal proceeding commenced. [**15] In a manner of
speaking, the horse would be out of the barn well after

the barn door is required to be shut. Clearly, Rule 9,

when viewed in its entirety, was never intended to lead to
such a result. Accordingly, we hold that Roe became a
"participant in a proceeding," thus subject to the personal
jurisdiction of the Board, upon the filing of his complaint
alleging attorney misconduct. Moreover, should Roe
violate the confidentiality requirement of section 25 of

tachments, and inflict punishments for contempts of
court, shall not be construed to extend to any except the
following cases: (1) The willful misbehavior of any per-
son in the presence of the court, or so near thereto as to
obstruct the administration of justice; (2) The willful
misbehavior of any of the officers of such courts, in their
official transactions; (3) The willful disobedience or re-
sistence of any officer of the [sic] such courts, party,
juror, witness, or any other person, to any lawful writ,
process, order, rule, decree, or command of such courts,
(4) Abuse of, or unlawful interference with, the process
or proceedings of the court; (5) Willfully conversing
with jurors in relation to the merits of the cause in the

trial of which they are engaged, or otherwise tampering -

with them; or (6) Any other act or omission declared a
contempt by law.
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(Emphasis added).

[HN17] The plain language of section 29-9-102(3)
states that the willful disobedience of a lawful rule of a
court of this State may be considered a contemptuous
act. In that respect, the language of Rule 9, section 13.2
is instructive. This [¥*18] provision states that a viola-
tion of the confidentiality requirement "is regarded as
contempt of the Supreme Court." (Emphasis added). The
foregoing provisions are unambiguous. [HN18] Any
person, including a non-lawyer such as the respondent,
who violates the confidentiality mandate embodied in
section 25 of Rule 9 may be charged with contempt. To
hold otherwise would undermine the confidentiality of
the proceedings and invite willful disregard of this
Court's inherent authority to regulate the practice of law.

Having determined that an action for contempt is the
appropriate sanction for a violation of Rule 9, section 25,
we necessarily distinguish between civil and criminal
contempt in order to definitively state who may bring
such an action. We have on numerous occasions stated
that [HN19] a contempt may either be civil or criminal in
nature. See Wilson v. Wilson, 984 S.W.2d 898, 906
(Tenn. 1998) (Birch, J., dissenting); Black, 938 S.W.2d

at 398-401; Turner, 914 S.W.2d at 954. Civil contempt
occurs when a person does not comply with a court order

and an action is brought by a private party to enforce
rights under the order that has been [**19] violated. See
Black, 938 S.W.2d. at 398, Robinson v. Air Draulics
Eng'g Co., 214 Tenn. 30, 377 S.W.2d 908, 912 (Tenn.
1964); Turner, 914 S.W.2d at 995. Punishment for civil
contempt is designed to coerce compliance with the
court's order and is imposed at the insistence and for the
benefit of the private party who has suffered a violation
of rights. See Black, 938 S.W.2d at 398; Turner 914
S W.2d at 955; Sherrodv. Wix, 849 S.W.2d 780, 786 n.4
(Tenn. Ct. [*474) App. 1992). Also, in civil contempt
cases, the quantum of proof necessary to convict is a
————-——— preponderance—of—the—evidence- -On—the—other--hand;
criminal contempts are "intended to preserve the power
and vindicate the dignity and authority of the law, and
the court as an organ of society." - Black, 938 S.W.2d at
398. Punishment for criminal contempt is both punitive
and unconditional in nature and serves to adjudicate "an
issue between the public and the accused." Id. In criminal
contempt proceedings, the defendant is presumed to be
innocent and must be proven guilty beyond a reasonable
~ doubt. See Shiflet v. State, 217 Tenn. 690, 400 S.W.2d

542, 543 (Tenn. 1966). [*¥*20]

. Therefore, in accord with well-established case law
of this State, we hold that [HN20] a charge of contempt
arising from a violation of Rule 9, section 25 is criminal
in nature and may be brought by the complainant or re-
spondent whose rights of confidentiality have been vio-
lated. Additionally, the Supreme Court of Tennessee, or

its agent the Board, may bring an action for contempt to
vindicate "the dignity and authority" of the Supreme
Court, our rules, and orders.

Finally, we address the ‘appropriate forum wherein
an action for contempt may be brought. At the outset, it
is necessary to reiterate that [FIN21] "we are not fact
finders and do not assess the credibility of the testimony
or weight of the evidence." State v. Flake, 88 S.W.3d
540, 553 (Tenn. 2002). This responsibility rests with the
trial courts of this State and the juries empowered there-
under. However, as the Court of Appeals stated in State
v. Gray, 46 S.W.3d 749, 750 (Tenn. Ct. App. 2000)
(perm. app. denied April 16, 2001), [HN22] the general
contempt statute does not "deal with the question of
whether a court may punish contempts of another court's
order." As a general rule, "the power to punish for con-
tempt [**21] is reserved to the court against which the
contempt is committed, i.e. the court whose order is dis-
obeyed." Gray, 46 S.W.3d at 750 (citing Chaffin v. Rob-
inson, 187 Tenn. 125, 213 S.W.2d 32 (Tenn. 1948)).
Thus, "one tribunal may not punish for contempt of an-
other," Chaffin, 213 S.W.2d at 32. Additionally, a con-
tempt proceeding is sui generis and is considered inci-
dental to the case out of which it arises, and often stems

from an underlying proceeding that is not complete. See. ...

Bowdon v. Bowdon, 198 Tenn. 143, 278 S.W.2d 670, 672
(Tenn. 1955); Graham v. Williamson, 128 Tenn. 720,
164 SW. 781, 782 (Tenn. 1914); Hall v. Hall, 772
S.W.2d 432, 435-36 (Tenn. Ct. App. 1989).

In light of the foregoing principles, we hold that
[FIN23] the formal charge of contempt against a person
in violation of Rule 9, section 25 shall be filed in this
Court. Upon receipt, this Court shall appoint a special
master who shall conduct an evidentiary hearing, make
findings of fact, and return the record and its findings to
this Court. Upon review, this Court shall make a deter-
mination as to whether a contemptuous act [**22] has

- -been-committed- and-what,- if-any,-punishment-will fol- .

low.
CONCLUSION

The confidentiality requirement embodied in Rule 9,
‘section 25 of the Rules of the Supreme Court of Tennes-
see applies to a layperson, such as the respondent, who
files a complaint against an attorney with the Board. An
appropriate sanction for a violation of section 25 is an
action for contempt. An action for contempt may.be ini-
tiated by any person whose rights under Rule 9, section
25 have been violated. Additionally, the Supreme Court,
or its agency the Board of Professional Responsibility,
may pursue an action for contempt in order to vindicate
the authority of its rules and orders. Finally, we hold that
a charge of contempt is to be filed first with this [*475]
Court whereupon assignment shall issue to special mas-
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ter to make findings of fact. Thereafter, the record shall Costs in this Court are assessed against the appel-
be returned to this Court, and we shall make a determina- lant; the Board of Professional Responsibility.
tion as to whether a contemptuous act has been commit- WILLIAM M. BARKER, JUSTICE

ted and what, if any, punishment will follow.
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the Board may have a review of the judgment of a hear-
ing committee in the manner provided by Tenn. Code
Ann. § 27-901 et seq. Tenn. Sup. Ct. R. 9, § 1.3. Thus,
application of Tenn. Code Ann. § 27-9-101 in the disci-
plinary context is limited to chancery court review of the
judgment of a hearing panel.

Administrative Law > Agency Adjudication > Decisions
> General Overview
Governments > Courts > Rule Application & Interpre-

tation

Legal Ethics > Sanctions > Disciplinary Proceedings >
Appeals

[HNS5] The Board of Professional Responsibility (Board),
its authority, and all of its functions are derived from the
Supreme Court. As such, the remainder of the judiciary
are powerless to review action or inaction of the Board
or its employees except as expressly authorized by the
Supreme Court. A lower court is only authorized to re-
view a hearing committee's decision pursuant to Tenn,
Sup. Ct. R. 9, § 1.3. Lower courts have not been granted
the authority to review the Board's decision to assess the
costs of the proceedings under Tenn. Sup. Ct. R. 9, §
24,3, Therefore, a trial court lacks authority to review the
Board's decision regarding costs.

Administrative Law > Judicial Review > Reviewability
> Jurisdiction & Venue

Legal Ethics > Sanctions > Disciplinary Proceedings >
Appeals

[HN6] Even though Board of Professional Responsibility
(Board) decisions are not reviewable by the trial court,
such decisions are, indeed, reviewable. The Board of
Professional Responsibility is an agency of the Supreme
Court, As such, the Supreme Court has jurisdiction to
review the actions of the Board. This jurisdiction is

I “‘gi‘oﬁﬁdéd' “in"the “Court's inherent~ p"ower”‘tO‘revieW"th‘e‘ -

actions of its boards, commissions, and other agencies.
Under this inherent power, this Court has the exclusive
authority to review the Board's assessment of costs under
Tenn. Sup. Ct. R. 9, § 24.3.

Civil Procedure > Appeals > Reviewability > Time
Limitations

Governments > Legislation > Statutes of Limitations >
Time Limitations

Legal Ethics > Sanctions > Disciplinary Proceedings >
Appeals

[HN7] Under Tenn. Sup. Ct. R. 9, § 1.3, an attorney may
appeal the decree of a circuit or chancery court directly
to this Court. Notice of this appeal is governed by Tenn.
R. App. P. 4(a), which requires a party to file his or her

appeal within 30 days after the trial court entered judg-
ment.

COUNSEL: Shelby R. Grubbs, Chattanooga, Tennessee,
and William P. Eiselstein, Chattanooga, Tennessee, for
the petitioner/appellant, Robert L. Brown,

Laura L. Chastain, Nashville, Tennessee, for the defen-
dant/appellee, Board of Professional Responsibility of
the Supreme Court of Tennessee.

JUDGES: BIRCH, I, delivered the opinion of the court,
in which ANDERSON, C.J., DROWOTA, BARKER,
JJ., and BYERS, S.J., joined.

OPINION BY: BIRCH

OPINION

[*446] This appeal arises from the refusal of the
Board of Professional Responsibility to reduce the costs
it assessed against an attorney pursuant to formal disci-
plinary proceedings. After having been assessed costs
under Rule 9, § 24.3, Rules of the Supreme .Court,
Robert L. Brown, the respondent attorney, tendered the

~~full amount of the assessed costs together with a petition - - - -

for their reduction to the Board of Professional Respon-
sibility, The Board denied the petition. Brown then filed
a petition for the writ of certiorari in the chancery court
to review the decision of the Board. Finding that it
lacked jurisdiction, the chancery court dismissed Brown's
petition. Brown then appealed to the Court of Appeals.
The Court of Appeals [*447] transferred the cause to
this Court under Rule 17, Rules of Appellate Procedure.

We accepted transfer to determine whether the Board's

denial of relief from costs is reviewable, and if so, by
whom. We hold that the Supreme Court has the inherent
and exclusive jurisdiction to review [**2] judgments of

__the Board. Here, however, because the Board has failed =~~~

to provide a reviewable record, we must vacate the
Board's order- denying Brown relief from the assessed
costs. The cause is remanded to the Board for proceed-
ings consistent with the amendment to Rule 9, § 24.3,
Rules of the Supreme Court, amended April 28, 2000,
and attached as an appendix to this opinion.

I

[HN1] Rule 9, § 24.3, ' Rules of the Supreme Court,
essentially requires the Board of Professional Responsi-
bility (Board) to assess against a respondent attorney
upon whom sanctions are imposed all costs incurred as a
result of formal disciplinary proceedings. Following such
proceedings, and in accordance with the Rule, the Board
assessed costs against Robert L. Brown, the respondent
attorney [**3] inthe case at bar, in the amount of §

13,476.79.




29 S.W.3d 445, *; 2000 Tenn. LEXIS 223, **

1 Reimbursement of Costs. In the event that a
judgment of disbarment, suspension, public cen-
sure, private reprimand, temporary suspension,
disability inactive status, reinstatement or denial
of reinstatement results from formal proceedings,
the Board shall assess against the respondent at-
torney the costs of the proceedings, including
court reporters expenses for appearances and
transcription of all hearings-and depositions, the
expenses of the hearing committee in the hearing
of the cause and the hourly charge of disciplinary
counsel in investigating and prosecuting the mat-
ter. The Board may for good cause grant appro-
priate relief to the respondent attorney in assess-
ing such costs.

The hourly charges of disciplinary counsel,
on formal proceedings filed subsequent to this
amendment, shall be assessed at $ 30.00 per hour
for investigative time incurred prior to the filing
of formal proceedings; and $ 80.00 per hour in
connection with formal proceedings.

The hourly charges of disciplinary counsel,

on formal proceedings filed prior to this amend-

"'ment, shall be assessed at $ 20.00 per hour for in-

vestigative time; and $ 30.00 per hour for trial
time.

Payment of the costs assessed by the Board
pursuant to this rule shall be required as a condi-
tion precedent to reinstatement of the respondent
attorney. '

[**4] [HN2]

Additionally, Rule 9, § 24.3 authorizes the Board to
grant appropriate relief from the cost assessment. Ac-
cordingly, on July 10, 1998, Brown tendered to the
__ Board the full amount of the assessed costs together with

" a petition for their reduction. By order entered September

" 17, 1998, the Board denied the petltlon Brown then filed

a petition for the writ of certiorari in the chancery court
pursuant to Tenn. Code Ann. § 27-9-101 * to review the
decision of the Board denying him relief from costs.
Finding that it lacked jurisdiction, the chancery court
dismissed Brown's petition. Brown appealed to the Court
of Appeals. The Court of Appeals, reasoning that appeals
of disciplinary matters should properly be before the
Supreme Court, transferred the cause to this Court as
provided in Rule 17, Rules of Appellate Procedure. ’

2 Anyone who may be aggrieved by any final
order or judgment of any board or commission
functioning under the laws of this state may have
said order or judgment reviewed by the courts,

where not otherwise specifically provided, in the
manner pr0v1ded by this chapter.

3 If a case is appealed to the Supreme Court
Court of Appeals, or Court of Criminal Appeals
that should have been appealed to another court,
the case shall be transferred to the proper court.

[**5] We accepted transfer to determine whether
the Board's denial of relief from costs is reviewable and,
if so, by whom. After full and careful consideration of
the record and the authorities, we hold that the Supreme
Court has the inherent and exclusive jurisdiction to re-
view judgments of the Board. Here, however, because
the Board has failed to provide a reviewable record, we
must vacate the Board's order denying relief from the
assessed costs. The cause is remanded to the Board for
[*448] proceedings consistent with the amendment to
Rule 9, § 24.3, Rules of the Supreme Court, amended
April 28, 2000, attached as an appendix to this opinion.

I

The Board filed a petition for discipline againsf

Brown alleging violations of several disciplinary rules
occurring as a result of his conduct in a real estate trans-
action in which he was both a party and the closing at-

_ torney. The matter was referred to and considered by a

Hearing Panel ¢ pursuant to Rule 9, § 8.1, et seq., and the
panel concluded that Brown had violated DR1-102(A)(4)
S by engaging in misrepresentation.

4 A Hearing Panel consists of three members of
the hearing committee. Tenn. S. Ct. R. 9, § 6.4,
[**6]
-5 (A) A lawyer shall not:

(4) Engage in conduct involving dishonesty,
fraud, deceit, or misrepresentation.

Brown_ appealed the panel's judgment to_the circuit _
court pursuant to Rule 9, § 1.3, Rules of the Supreme
Court. Adopting most of the t'mdings of the Hearing
Panel, the circuit court accepted the panel's conclusion
that Brown had commingled personal funds with trust or
escrow funds in violation of DR9-102(A). ¢ The circuit
court expressly rejected, however, the panel's conclusion
that Brown had violated DR1-102(A)(4). The panel rec-

ommended public censure or reprimand as Brown's sanc-

tion; the circuit court imposed public censure. Subse-
quently, the Board assessed, pursuant to Rule 9, § 24.3,
Rules of the Supreme Court, costs against Brown in the
amount of § 13,476.79. This assessment was included in
an order of enforcement entered by this Court.

6 (A) All funds of clients paid to a lawyer or law
firm, including advances for costs and expenses,

 Page3
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shall be deposited in one or more identifiable in-
sured depository institutions maintained ‘in the
state in which the law office is situated.

For purposes of this rule, "insured depository
institution" shall mean an institution maintaining
government insured depository accounts on
which withdrawals or transfers can be made on
demand, subject only to such notice period which
the institution is required to observe by law or
regulation. No funds belonging to the lawyer or
law firm shall be deposited therein except as fol-
lows. ..

[¥*7] Because Brown has accepted the circuit
court's sanction, we recite only the facts necessary to
resolve the costs issue. Thirty days after the entry of this
Court's order of enforcement, Brown tendered the $
13,476.79 and petitioned the Board for a reduction of
costs. The petition included the following grounds:

. 1. Of the eight separate acts alleged in the petition
for discipline as violations of the disciplinary rules, dis-
ciplinary counsel succeeded in proving none (emphasis
in original);

- 2, Of the seven disciplinary rules Brown-was-alleged -
to have violated, the Board prevailed on only one, though
on different grounds than first alleged;

3. Brown is the successful party in the litigation; and

4, Of the $ 13,476.79 assessed against Brown, al-
most sixty percent comprises fees to outside counsel en-

gaged by the Board.

The Board responded to Brown's petition by entry of
an order on September 17, 1998, summarily denying
relief.” '

7 In the order denying relief, the Board assessed

e —4*-—~~*costs- -at—$-13,030:80==a—difference -of -$-445:99-——~
- from the original assessment. The basis for this

difference is not stated in the record.

[**8] On November 23, 1998, Brown filed, under
the provisions of Tenn. Code Ann. § 27-9-101, et seq., a
petition in the .chancery court seeking review of the
Board's refusal to reduce the assessed costs. The circuit
court, agreeing with the Board's contention that it (the
court) lacked subject matter jurisdiction, dismissed the
petition. Brown timely sought review in the Court of
Appeals. The Court of Appeals, however, transferred the
case to this Court pursuant to the provisions of Rule 17,
Rules of Appellate Procedure.

[*449] 111

[HN3] It is well settled and indisputable that the Su-
preme Court has the "inherent supervisory power to

regulate the practice of law . . ." In re Burson, 909
S.W.2d 768, 773 (Tenn. 1995). In exercise of that power,
the Supreme Court has promulgated Rule 9, Rules of the
Supreme Court, which addresses the discipline of law-
yers and the enforcement thereof. [HN4] In Rule 9, § 1.3,
the Supreme Court has specifically designated the extent
to which the right to review a judgment provided in
Tenn. Code Ann. § 27-9-101 is to be applied in the disci-
plinary context. Section 1.3 provides only that "the re-
spondent or the Board may have a review of the judg-
ment of a hearing [**9] committee in the manner pro-
vided by T.C.A. § 27-901 et seq. . . ." Tenn. Sup. Ct. R,
9, § 1.3 (emphasis added). Thus, application of Tenn.
Code Ann. § 27-9-101 in the disciplinary context-is lim-
ited to chancery court review of the judgment of a hear-
ing panel.

Moreover, [HN5] the Board, its authority, and all of
its functions are derived from the Supreme Court.
Fletcher v. Board of Professional Responsibility, 915
S.W.2d 448, 450 (Tenn. Ct. App. 1995). As such, "the
remainder of the judiciary are powerless to review action
or inaction of the Board or its employees except as ex-
pressly authorized by the Supreme Court." Id. A lower
court is only authorized to review a hearing committee's

" decision pursuant-to Rule 9, § 1.3, Rules of the Supreme

Court. Lower courts have not been granted the authority
to review the Board's decision to assess the costs of the
proceedings under Rule 9, § 24.3. Therefore, a trial court
lacks authority to review the Board's decision regarding
costs,

[HIN6] Even though Board decisions are not review-
able by the trial court, such decisions are, indeed, re-
viewable. The Board of Professional Responsibility is an
agency of the Supreme Court. [n re Youngblood, 895
S.W.2d 322, 325 (Tenn. 1995). [**10] As such, the Su-
preme Court has jurisdiction to review the actions of the
Board. Id. This jurisdiction is "grounded in the Court's
inherent power to review the actions of its boards, com-
missions, and other agencies." /d. ® Under this inherent
power, this Court has the exclusive authority to review
the Board's assessment of costs under Rule 9, § 24.3.

8 For example, in Belmont v. Board of Law Ex-
aminers, we reviewed the actions taken by an-
other Court agency, the Board of Law Examiners.
511 SW.2d 461 (Tenn. 1974). We reasoned that
"the petition to review the action of the Board of
Law Examiners in denying petitioner's request to
take the examination for the fifth time is properly
before this Court . . . This Court has the inherent
power to prescribe and administer rules pertain-
ing to the licensing and admission of attorneys . .
. It results, therefore, if this Court has.the inherent
and original power to prescribe rules, then this
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Court has the original power to review the action
of the Board of Law Examiners in interpreting
and applying them." /d. ar 462.

[**11} The Board insists that even if Brown had
the right to Supreme Court review of the Board's deci-
sion regarding costs, he has waived it. Waiver, the Board
asserts, is supported by the following: (1) the issues of
sanctions and the resulting costs are inextricably bound
together by Rule 9, § 24.3, and, therefore, had Brown
been dissatisfied with the assessed costs, he should have
appealed the entire matter; (2) even if Brown had the
right to Supreme Court review, the appeal was not timely
filed; and (3) Brown should have objected to the costs
assessed before this Court entered the Enforcement Or-

der.

Upon careful review of the record, we find the
Board's contentions to be without support. In his appeal
of the hearing panel's judgment to the circuit court,
Brown raised the costs issue. Responding to Brown, the
circuit court, in an order dated November 10, 1997,
stated "the Motion of the petitioner as to the payment of
costs in these proceedings is governed by Tennessee Su-
preme Court Rule 9, Section 24.3 and must be presented

__ to the Board of Professional Responsibility."

Brown received similar instructions from Discipli-
nary Counsel. During the [*450] proceedings, the cir-
cuit court questioned [*¥12] Disciplinary Counsel about
the expenses to be assessed against Brown. The follow-
ing colloquy occurred:

The Court: Ms. Chastain, can you send me a sched-
ule of time and activity setting out what your claim is
going to be for costs and expenses?

Ms. Chastain: Your Honor, I can. That is not the
policy of this office. I can make an exception if-

The Court: How do you handle that?

directive of the Supreme Court [**13] to the Board

when it tells the Board to assess these costs.

Thus, Brown's appeal to the Board concerning the
assessed costs was in accordance with the order of the
circuit court and the directions from Disciplinary Coun-
sel. Therefore, from the record before us, we are unable
to find any support for the Board's contention that Brown
waived the right to appeal the costs.

Furthermore, even if Brown should have appealed
the sanction as a method of contesting the assessed costs,
the Board's delay in providing him with the precise bill
of costs effectively prevented exercise of this "option,"
[HN7] Under Rule 9, § 1.3, an attorney may appeal the
decree of a circuit or chancery court directly to this
Court. Notice of this appeal is governed by Rule 4(a),
Rules of Appellate Procedure, which requires a party to
file his or her appeal within 30 days after the trial court
entered judgment. In this case, the circuit court's order
was entered on November 10, 1997. Brown did not re-
ceive an itemized bill of costs until May 26, 1998, more
than six months after the circuit court entered judgment.
By the time he learned of the amount of costs, the time
for filing a notice of appeal under Rule 4(a), [**14]

...Rules of Appellate Procedure, had long expired. There- ..
fore, Brown did not have the option to seek reduction of

the assessed costs by appealing the underlying sanction,
Accordingly, Brown has not waived the right to Supreme
Court review of the Board's decision regarding costs.

v

Because the Board has not furnished this Court with
a reviewable record, we must vacate the Board's order
denying Brown relief from the assessed costs. The cause
is remanded to the Board for proceedings consistent with

- this opinion and the amendment to Rule 9, § 24.3, Rules

of the Supreme Court, amended April 28, 2000, attached
as an appendix to this opinion. Additionally, subsequent

Ms: Chastain: What the usual policy is, when the
Supreme Court enters its Final Orders it directs the
Board to assess costs, and if I might address this matter.

The Court: Okay.

Ms. Chastain: I think that Mr, Brown is asking this

- Court to do something that is beyond the purview of this
Court. If you look at the rule, Rule 9, Section 24.3, the
Court has directed the Board of Professional Responsi-
bility, and it says, "shall assess costs, and the Board may,
for good cause, grant relief." In the situation that Mr.
Brown finds himself, he may apply to the Board for re-
lief and if he can show good cause to the Board, the
Board, which is separate and apart from the Office of
Disciplinary Counsel, in certain instances has granted
relief, but Mr. Brown is asking this Court to preempt the

§ 24.3 as amended.

Costs of this appeal are assessed to the Board of Pro-
fessional Responsibility.

APPENDIX
IN THE SUPREME COURT OF TENNESSEE
IN RE: AMENDMENT TO RULE 9, § 24.3

RULES OF THE SUPREME COURT OF
TENNESSEE

ORDER

Rule 9, § 24.3, Rules of the Supreme Court, govern-
ing disciplinary enforcement, [*451]. amended April 28,
2000, is hereby vacated and replaced with the following:

dppeals from assessed costs shall'be governed by Rule’9, ™~
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In the event that a judgment of disbarment, suspen-
sion, public censure, [**15] private reprimand, tempo-
rary suspension, disability inactive status, reinstatement,
or denial of reinstatement results from formal proceed-
ings, the Board shall assess against the respondent attor-
ney the costs of the proceedings, including court re-
porter's expenses for'dppearances and transcription of all
hearings and depositions, the expenses of the hearing
committee in the hearing of the cause, and the hourly
charge of disciplinary counsel in investigating and prose-
cuting the matter.

The respondent attorney may petition the Board for
relief from costs within thirty days of receipt of the final
bill of costs or on the termination of any action upon
which the disciplinary proceeding was based, whichever
occurs last. In seeking relief, the respondent attorney
shall have the opportunity to appear and be heard before

the Board or a duly constituted panel thereof. Having .

conducted such a hearing, the Board shall file an order
within thirty days; this order must include the basis for

the Board's decision. An order reflecting the decision
shall be treated as a decree of the circuit or chancery
court and, as such, is appealable to the Tennessee Su-
preme Court under Rule 9, § 1.3, Rules of [**16] the
Supreme Court.

The hourly charges of disciplinary counsel on for-
mal proceedings filed prior to January 27, 1992, shall be
assessed at $ 20 per hour for investigative time and $ 30
per hour for trial time. The hourly charges of disciplinary
counsel on formal proceedings filed on or after January

27, 1992, shall be assessed at $ 30 per hour for investiga-

tive time incurred prior to the filing of formal proceed-
ings and-$ 80 per hour in connection with formal pro-

ceedings.

Payment of the costs assessed by the Board pursuant
to this rule shall be required as a condition precedent to
reinstatement of the respondent attorney.

PER CURIAM
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OPINION BY: RILEY ANDERSON

. OPINION
[*769] OPINION
ANDERSON, C.J.

The Attorney General and the State Board of
Equalization have petitioned this Court for a determina-
tion of the constitutionality of Tenn. Code Ann. § 67-5-
1514 (1994), which provides that taxpayers contesting
the assessment of their real and personal property before
boards of equalization may be represented by non-

Court determine whether the statute violates the separa-
tion of powers provisions of the Tennessee Constitution
by sanctioning the unauthorized practice of law and
thereby infringing upon this Court's inherent authority to
regulate the practice of Jaw.

Nurherous groups affected by the legislation filed
responses to the Attorney General's petition. ! After oral
argument, this Court determined that the petition could
not be resolved solely on the basis of legal issues without
an underlying factual foundation. As a result, we ap-
pointed Chancellor Robert S. Brandt as Special Master
for the purpose of developing a factual record and [¥*2]
making findings of fact and conclusions of law.

1 Groups initially responding to the petition in
this Court include the following: Tennessee Tax-
payers' Association, Tennessee Society of Certi-
fied Public Accountants, National Council of
Property Tax Consultants, International Associa-

. tion of Assessing Officers, Tennessee Bar Asso-_
ciation, Institute of Property Taxation, Nashville
Bar Association, Tennessee Association of Busi-
ness, and others.

After an evidentiary hearing, Chancellor Brandt
filed a report with this Court, making certain findings of
fact and upholding the constitutionality of the statute.
Thereafter, parties participating in the hearing before the
Special Master were given an opportunity to file briefs in
this Court. ? For the reasons articulated below, we adopt
and affirm the Special Master's findings of fact. The
Special Master's conclusions of law are affirmed as
modified.

T T T T T Tattorney ag‘ents:"Sp“eciﬁ'c'a‘lIy;'th‘e‘ petitioners‘a’sk‘that'thiS‘“‘ — ———2-—The law-firm -of Evans & Petreefiled and- —

briefed objections to the Special Master's report.
The following organizations filed briefs in sup-
port of the Special Master's report: Tennessee So-
ciety of Certified Public Accountants; Tennessee
Taxpayers Association; and Tennessee Associa-
tion of Business.

[**3] FACTUAL BACKGROUND

In Tennessee, ftraditionally, appraisers and other
non-attorney agents have appeared before the boards of
equalization on behalf of taxpayers. In 1987, however,
the Tennessee Attorney General issued two separate
opinions * [*770] that such appearances constitute the
unauthorized practice of law. EXHIBIT

tabbles’
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3 See Op. Tenn. Atty. Gen. No. 87-58 (April 2,
1987) and Op. Tenn. Atty. Gen. No. §7-183 (Dec.
8, 1987).

In an apparent response to those opinions, the Gen-
eral Assembly in 1988 enacted Public Chapter 619,
which sanctioned and adopted the traditional practice of
non-attorney representation. Taxpayers appearing before
boards of equalization to contest the assessment or clas-
sification of property by virtue of the 1988 Act codified
at Tenn. Code Ann. § 67-5-1514 (1994), * are now explic-
itly entitled to be represented by the following non-
attorney agents: (1) immediate family members, (2) offi-
cers, directors, or employees of a corporation or other
artificial entity, or (3) a registered property appraiser
[**4] who has satisfied certain statutory criteria. Tax-
payers may also be represented by certified public ac-
countants if the only issue on appeal is the proper com-
pletion of a schedule listing or establishing the value of
tangible personal property.

4 The full text of Tenn. Code Ann. § 67-5-1514
is attached as Appendix I to this opinion.

In addition to codifying the traditional practice of

- pon-attorney representation, the 1988 law also estab-.

lishes a regulatory mechanism which requires that non-
attorney agents register with the State Board, and author-
izes the Board to institute disciplinary actions.

To implement the regulatory mechanism established
by the 1988 law, the State Board of Equalization prom-
ulgated rules. Thereafter, those rules were presented to
the Attorney General for approval as to legality, as re-
quired by law. The Attorney General did not approve the
rules, but instead, along with the State Board of Equali-
zation, filed the petition now before us, requesting a de-
termination of the constitutionality [¥*5] of Tenn. Code
Ann. § 67-5-1514 (1994). In summary, the petition ex-
plained the need for a constitutional determination as

" follows:

By enacting a statute authorizing non-
attorneys to participate in a representative
" capacity before the state and local boards
of equalization, the General Assembly has
implicitly determined that such represen-
tation does not constitute the practice of
law. Therefore, the question instantly pre-
sented, according to the petition, is
whether the General Assembly is the
branch of govemnment empowered by the
Constitution and state statutes to make
that determination. See Tenn. Const., Art.
II, §§ I and 2; Tenn. Const., Art. VI, § I;
Tenn. Code Amn. § 23-3-101 (1994);

Tenn. Code Ann. §§ 16-3-503 & 504
(1994); and

Tennessee Supreme Court Rules 7, § 1.01; Rule 8, EC 3-
5 and Rule 9, § 20.2(e).

Oral argument on the issues raised was held in this
Court, Thereafter, we appointed a Special Master, Chan~
cellor Robert S. Brandt, to develop a factual record and
requested that findings of fact and conclusions of law be
made with regard to the following issues:

(1) The specific acts performed by and
the circumstances under which appraisers
and other [¥*6] non-attorneys 'act, appear
and participate' before the State Board of
Equalization and county boards of equali-
zation, including all relevant acts prior
and subsequent to such hearings;

(2) The legal and factual issues ad-
dressed by such non-attorneys as agents
for taxpayers in their appearances before
said bodies and otherwise; and

(3) The legal and factual issues raised
by the petition and responses thereto in -
the context of proof presented to the mas-
ter.

After an evidentiary hearing, the Special Master
filed a report with this Court, which found, as a matter of
fact, that the "services performed by non-attorney agents
on behalf of either taxpayers or taxing authorities does
(sic) not constitute the practice of law." The Special
Master also found that the specific acts performed by
attorneys and non-attorney representatives consisted al-
most exclusively of providing information about prop-

payer agents. As a matter of law, the Special Master con-
cluded that the [*771] General Assembly was acting
within its constitutional authority when it adopted Tenn.
Code Ann. § 67-5-1514 (1994). A portion of the Special
Master's report [**7] * is reproduced below.

5 The full text of the Special Master's report is
attached as Appendix II to this opinion.
SPECIAL MASTER'S REPORT
Part III
THE LEGAL AND FACTUAL ISSUES RAISED

A. Section 1514 does not authorize the practice of
law by non-attorneys.

erty. value, and that legal issues are not addressed by tax-
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The services performed by non-
attorneys on behalf of either taxpayers or
taxing authorities does not constitute the
practice of law. The Code of Professional
Responsibility adopted by the Tennessee
Supreme Court provides that "the practice
of law relates to the rendition of services
for others that call for the professional
judgment of a lawyer." Tennessee Su-

preme Court Rule 8, EC 3-5.

Appraisal appeals are initiated by fil-
ing a fill-in-the-blank form with the local
board of equalization (Ex. 1 & 2). The
only information placed on the form is the
identity of the property. No legal training,
skill or judgment is required for identify-
ing the property on the form.

The next step is often a conference
with the local taxing authority. The taxing
authority [**8] is represented by the ap-
praiser or a deputy. Appeals often end at
this stage because the taxing authority
may agree that the information presented

on behalf of the taxpayer supports the

taxpayer's valuation or because the taxing
authority and the taxpayer may agree on a
compromise assessment. No legal train-
ing, skill or judgment is required to par-
ticipate in these conferences.

If the case does not end with a con-
ference, a hearing is held before the local
board of equalization. The hearings are in-
formal. No rules of procedure or evidence
are followed. The hearings are essentially
non-adversarial, information gathering
sessions.

Very few of the members of the local
boards are attorneys. There are no open-
ing statements or closing arguments.
There is no direct or cross-examination of
witnesses. Information is simply given in
narrative form. No legal training, skill or
judgment is required to participate in the
hearings.

“The next step is an appeal to the State
Board of Equalization. Taxpayers and tax-

.ing authorities can appeal, but appeals by

taxing authorities are rare. Once an appeal
is requested, the case is assigned to an
administrative law judge (ALJ). Hearings
before the ALIJs [sic} [*¥*9] are informal.
They do not resemble ftrials. Information

is given in narrative form. Questions may
be asked, but not in the form of direct and
cross examination. The rules of evidence
are not enforced. No legal training, skill,
or judgment is required to participate in
the ALJ hearings.

A party dissatisfied with an ALJ de-
cision can obtain review by the Assess-
ment Appeals Commission (AAC) of the
State Board of Equalization. Requests for
review by the AAC are quite informal.
The AAC will accept most anything in
writing expressing a desire for a review.
Fill-in-the-blank forms that contain mini-
mal information about the property are
also used (Ex. 9).

Hearings before the AAC are infor-
mal. If there is discovery, it usually con-
sists of exchanging papers. Depositions
are not taken. Opening statements and
closing arguments are not usuaily made.
Most members of the AAC are not attor-
neys. Much of the information is obtained
through questions asked by AAC mem-

" bers. The rules of evidence are not en-

forced. Information is usually given in
narrative form. Questions are asked of
people giving information, but it is rarely
in the form of direct and cross-
examination. No legal training, skill, [or]
[**10] judgment is required to assist tax-
payers or taxing authorities at hearings
before the AAC.

[¥772] Final review by the State
Board of Equalization is discretionary and
is seldom granted.

---— As-noted,-most-of-the-handful of-at-—-——~—~—————~|

torneys who represent taxpayers are also
registered agents who appear in that ca-
pacity and give information to the board
rather than conduct themselves as attor-

neys.

Little if any of the work. done by the
Memphis law firm that assists taxpayers
(apparently the only firm in Tennessee
that represents taxpayers) can be said to
be the type of work regularly performed
by attorneys. The work consists of proc-
essing a large volume of appeals by iden-
tifying property on the fill-in-the-blank
forms, then gathering information about
the property and presenting it informally
to either the assessor or assessor['s] dep-
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uty in a conference or to a board in the in-
formal hearings. One member of the firm
was asked to identify legal issues in as-
sessment appeals. Though she attempted
to do so, she never really identified any.

The governing authority for assess-
ments is not the statutes and cases usually
relied upon by courts and cited by attor-
neys. Rather, it is a manual prepared by
the [**11] Division of Property Assess-
ment of the Office of the State Comptrol-
ler.

B. The Enactment of § 1514 is within the power con-
ferred on the General Assembly by Article Two, Section
28 of the Tennessee Constitution.

There is no provision in the Tennessee
Constitution that specifically grants the
Tennessee Supreme Court the authority to
regulate the practice of law. Rather, the
authority derives from the doctrine of
separation of powers expressed in Article
Two, Sections 1 & 2 of the Constitution.
Cantor v. Brading, 494 S.W.2d 139, 141
(Tenn. Ct. App. 1973). The authority to
regulate the practice of law has been de-
scribed as "inherent power" that results
from the Court's position in the judicial
branch of government. Petition of Tennes-
see Bar Association, 532 S.W.2d 224, 229

(Tenn. 1975).

The Constitution, at Article II, Sec-
tion 28, specifically grants the taxing
power to the Legislature. It provides in
part that "the value and definition of
property in each class or subclass [is] to

== == =——————— —be-ascertained-in-such-manner-as-the Leg-———————

islature shall direct." Thus, the same Con-
stitution that implicitly gives the Supreme
Court authority to regulate the practice of
law explicitly [**12] gives the Legisla-
ture the authority to decide the manner in
which property value will be ascertained.

This explicit grant of authority is
broad enough to authorize the Legislature
to permit non-attorneys to assist taxpayers
and taxing authorities in assessment ap-
peals. The Supreme Court does not have
the authority under the Constitution to
regulate any non-judicial phase of the
valuation process, including determining
the qualifications of the persons-or entities

who can assist taxpayers and taxing au-
thorities in assessment appeals.

Based upon our review of the record of the hearing
before the Special Master, as well as the briefs filed in
this Court, we adopt and affirm the Preliminary Findings,
Part I, Part II, and Part-IIl A of the Special Master's re-
port. Part III B of the Special Master's report, containing
the Master's conclusions of law, is affirmed as modified

below.
REGULATION OF THE UNAUTHORIZED
PRACTICE OF LAW

The supreme judicial power of this State is "vested
in one Supreme Court and in such Circuit, Chancery and
other inferior Courts as the Legislature shall from time to
time, ordain and establish; in the Judges thereof, and in
Justices of the Peace." Tenn. [**13] Const. Art. VI, § 1.
As a result of that broad grant of power, it has long been
recognized and widely accepted that the Tennessee Su-
preme Court is the repository' of the inherent power of
the judiciary in this State. See Petition of Tennessee Bar
Ass'n, 532 S.W.2d 224 (Tenn. 1975); Belmont v. Board of

Law Examiners, 511 SW.2d 461, 462 (Tenn. 1974); Can-

tor v. Brading, 494 S.W.2d 139, 142 (Tenn. App. 1973).
Indeed, Tenn. Code Ann. §§ 16-3-503 & 504 (1994),
declare that this Court possesses the broad conference of
full, plenary, and discretionary inherent power [*773]
that existed at common law at the time of the adoption of
our Constitution.

Included within this Court's inherent power is the es-
sential and fundamental right to prescribe and administer
rules pertaining to the licensing and admission of attor-
neys Id; see also Ramsey v. Board of Professional Re-
sponsibility of the Tennessee Supreme Court, 771 S.W.2d
116, 118 (Tenn. 1989); Petition of Tennessee Bar Ass'n,

539 S.W.2d 805, 807 (Tenn. 1976); Petition for Rule of =~

Court Activating, Integrating and Unifying the State Bar
of Tennessee, 199 Tenn. 78, 282 S.W.2d 782 (1955). As
a result, this Court exercises original [**14] jurisdiction
over issues pertaining to the practice of law.

As was explained in Petition for Rule of Court, su-
pra, ‘

If Courts have inherent power to pre-
scribe qualifications required for the prac-
tice of law, it seems to follow, as held by
the Supreme Court of Massachusetts, in
Collins v. Godfrey, 324 Mass. 574, 87
N.E.2d 838, 841, that "the Supreme Judi-
cial Court, as under the Constitution the
‘highest court in the Commonwealth, is the

Page 4
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proper representative of the judicial de-
partment and the repository of the power."
This Court's power, then, in this respect is
original, rather than appellate.

Id at 83, 282 S.W.2d at 784. Thus, while we have con-
sidered and discussed on several previous occasions our
inherent authority to regulate the licensing and admission
of attorneys, as well as our concomitant original jurisdic-
tion over such matters, it appears that this petition pre-
sents an issue of first impression as to whether this
Court's inherent power and original jurisdiction include
the right to regulate and prevent the unauthorized prac-

tice of law.

The vast majority of supreme courts of other juris-
dictions considering the issue have concluded that the
state judiciary's [**15] inherent power includes the au-
thority and the original jurisdiction to prevent the unau-
thorized practice of law. For example, the Supreme
Court of Arizona held in Hunt v. Maricopa County Em-
ployees Merit Sys. Comm'n, 127 Ariz. 259, 619 P.2d
1036, 1039 (Ariz. 1980), that "the great weight of author-
ity is in accord with the proposition that the ultimate au-
thority for defining, regulating and controlling the prac-
tice of law is vested in the Judiciary." An early illustra-
tive case is the holding of the West Virginia Supreme
Court in West Virginia State Bar v. Earley, 144 W. Va.
504, 109 S.E.2d 420 (W.Va. 1959), that "the judicial de-
partment . . . has the inherent power to define, supervise,
regulate and control the practice of law and the Legisla-
ture can not restrict or impair this power of the courts or
permit or authorize laymen to engage in the practice of
law." A more recent application of the rule occurred in
The Florida Bar re Advisory Opinion HRS Nonlawyer
Counselor, 518 So. 2d 1270 (Fla. 1988), where the Flor-
ida Supreme Court held that "this Court 'shall have ex-
clusive jurisdiction to regulate the admission of persons

to the practice of law," and the attending power to prevent

[**16] the unauthorized practice of law." See also Un-
authorized Practice of Law Comm. of Supreme Court of
Colorado v. Employers Unity. Inc., 716 P.2d 460, 463
(Colo. 1986); Conway-Bogue Realty Inv. Co. v. Denver
Bar Ass'n, 135 Colo. 398, 312 P.2d 998, 1002 (Colo.
1957); Brookens v. Comm. on Unauthorized Practice of
Law, 538 A.2d 1120, 1125, note 13 (D.C. App. 1988);
Florida Bar v. Moses, 380 So. 2d 412, 417 (Fla. 1980);
Idaho State Bar Ass'n v. Idaho Public Utilities Comm'n,
102 Idaho 672, 637 P.2d 1168, 1171 (Idaho 1981); Pro-

fessional Adjusters, Inc. v. Tandon, 433 N.E.2d 779, 783

(Ind. 1982); Reed v. Labor and Indus. Relations Comm'n,
789 S.W.2d 19 (Mo. banc 1990); State ex rel. Johnson v.
Childe, 139 Neb. 91, 295 N.W. 381, 382 (Neb. 1941);
Henize v. Giles, 22 Ohio St. 3d 213, 490 N.E.2d 585,
588-89 (Ohio 1986); Unauthorized Practice of Law

Comm. v. State, Dept. of Workers' Compensation, 543
A.2d 662, 664 (R.I. 1988); In Re Unauthorized Practice
of Law Rules Proposed by South Carolina Bar, 422
S.E.2d 123, 124 (S.C. 1992); State ex rel. Reynolds v.
Dinger, 14 Wis. 2d 193, 109 N.W.2d 685, 692 (Wis.

1961).

We conclude that as the court of last [¥*17] resort
in this state and as the representative of the judicial
branch of government, this Court possesses not only the
inherent supervisory power to regulate the practice of
law, but also the corollary power to prevent the unau-
thorized practice of law. That conclusion [*¥774] is but-
tressed by our own rules which provide that "no person
shall engage in the 'practice of law' or the 'law business'
in Tennessee, except pursuant to the authority of this
Court . . .," Rule 7, § 1.01, Rules of the Tennessee Su-
preme Court (emphasis added), as well as the legislative
declarations recognizing this Court's broad, full, plenary,
and discretionary inherent powers. Tenn. Code Ann. §§
16-3-503 & 504 (1994). Essential to and interrelated with
that inherent power is the concomitant authority, when
circumstances warrant, to exercise original jurisdiction
over matters concerning the unauthorized practice of law
within ‘this State. See Petition of Tennessee Bar Ass'n,

supra, 539 S.W.2d at 807; Petition of Tennessee Bar .

Ass'n, supra, 532 S.W.2d at 226; Belmont v. Board of
Law Examiners, supra, 511 S.W.2d at 462. Indeed, it is
by virtue of this Court's inherent authority to regulate the
unauthorized [**18] practice of law that we exercised
original jurisdiction in the present proceeding.

Although acknowledging this Court's inherent power
to regulate the unauthorized practice of law, the Special
Master concluded that the power does not extend to any
non-judicial phase of the valuation process, including
determining the qualifications of the persons or entities
who can assist taxpayers and taxing authorities in as-
sessment appeals, because the Constitution specifically

- grants- to-the- Legislature -the -taxing-power-and- provides..

that "the value and definition of property in each class or
subclass [is] to be ascertained in such manner as the Leg-
islature shall direct." Tenn. Const. Art. II, § 28.

The Master's conclusion is no doubt based on the
principle of separation of powers which is fundamental
to American constitutional government and is expressed
in Article 11, Sections 1 and 2 of the Tennessee Constitu-

tion as follows: :

Sec. 1. Division of powers. -- The pow-
ers of the Government shall be divided
into three distinct departments: the Legis-
lative, Executive, and Judicial.

Sec. 2. Limitation of powers. -- No
person or persons belonging to one of
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these departments shall exercise [**19]
any of the powers properly belonging to
either of the others, except in the cases
herein directed or permitted.

Despite these explicit constitutional provisions, it is
" ‘impossible to preserve perfectly the "theoretical lines of
demarcation between the executive, legislative and judi-
cial branches of government." Underwood v. State, 529
S.W.2d 45, 47 (Tenn. 1975). Indeed there is, by neces-
sity, a certain amount of overlap because the three
branches of government are interdependent. Id. The Spe-
cial Master, however, interpreted Art, II, Sec. 28 in a
manner that would divest this Court of any authority to

regulate the unauthorized practice of law before the -

boards of equalization. This interpretation is too broad.
Although the legislative branch is vested with the author-
ity to designate the method by which the value and clas-
sification of property is to be ascertained, this Court is
the only branch of government that possesses the inher-
ent power to determine whether the method so desig-
nated by the legislature permits the unauthorized practice
of law. That rule controls despite the fact that the non-
- attorney agents are participating .in administrative. pro-
ceedings rather than court [¥**20] proceedings. See Ap-
plication of New Jersey Soc. of Certified Pub. Account-
ants, 102 N.J. 231, 507 A.2d 711, 714 (N.J. 1986); West
Virginia State Bar v. Earley, supra, 109 S.E.2d at 432,
State ex rel. Reynolds v. Dinger, supra, 109 N.W.2d at
690; Slimm v. Yates, 236 N.J. Super. 558, 566 A.2d 561,
563 (N.J.Super.Ch. 1989).

By so saying, we do not imply that the General As-
sembly is completely without authority to enact legisla-
tion regarding the. practice of law. As this Court previ-
ously has explained,

qualifications necessary for the practice of
law does not mean that the Legislature is
without authority in that field. The prop-
erty, rights, liberties and lives of people
are continuously entrusted to lawyers. So,
the State is vitally interested in the quali-
fications and integrity of those into whose
hands such vital trusts are continuously
placed. Thus, a legislative requirement
that individuals who would practice this
profession must first meet certain reason-
able conditions and qualifications is only
[¥775] the exercise by the Legislature of
the police power with which that depart-
ment of our government is vested. Lamb

v. Whitaker, [**21] 171 Tenn. 485, 490,
105 S.W.2d 105.

But the exercise of such authority by
the Legislature does not mean that this
Court, in the exercise of its authority
within the premises, may not require
qualifications more extensive than those
exacted by the Legislature.

In Re Petition for Court Rule, supra, 282 S.W.2d at 784
(emphasis added). This general rule is followed in other
jurisdictions as well, and was expressed by the Rhode
Island Supreme Court in Unauthorized Practice of Law
Comm. v. State, Dept. of Workers' Compensation, supra,
as follows: :
It has long been the law of this state that

the definition of the practice of law and

the determination concerning who may

practice law is exclusively within the

province of this court and further, that the

Legislature may act in aid of this power

but may not grant the right to anyone to

practice law save in accordance with

standards enunciated by this court.

543 A.2d at 664.

The issue in this case therefore becomes whether the
General Assembly, by enacting Tenn. Code Ann. § 67-5-
1514 (1994), sanctioned and permitted the unauthorized
practice of law and thereby infringed upon this Court's
constitutional role and [**22] inherent authority. Ini-
tially, we note that the general rules of statutory con-
struction apply in this case. Accordingly, in reviewing
this statute for a possible constitutional infirmity, we are
required to indulge every presumption and resolve every

— ——the-inherent right-of-Courts-to-prescribe--—— — -— doubt--in- favor- of -the--constitutionality--of -the—statute.— - - - —

State v. Lyons, 802 S.W.2d 590, 592 (Tenn. 1990). That
general rule applies with even greater force in this case
where the facial constitutional validity of the statute is
questioned. Davis- Kidd Booksellers, Inc. v. McWherter,
866 S.W.2d 520 (Tenn. 1993); Idaho State Bar Ass'n v.
Idaho Pub. Util. Comm'n, supra, 637 P.2d at 1170.

In analyzing the validity of the statute, we adopt the
summary and description of the process contained within
the Special Master's report. We agree with the Special
Master that Tennessee Supreme Court Rule 8, EC 3-5 is
the standard by which to determine whether the services
performed by the non-attorney agents constitute the prac-
tice of law. That ethical consideration appears in the
Code of Professional Responsibility following Canon 3,
which directs that "[a] lawyer should assist in preventing

Page 6
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the unauthorized practice of law." The ethical [**23]
consideration specifically provides as follows:

It is neither necessary nor desirable to
attempt the formulation of a single spe-
cific definition of what constitutes the
practice of law. Functionally the practice
of law relates to the rendition of services
for others that call for the professional
judgment of a lawyer. The essence of the
professional judgment of the lawyer is his
educated ability to relate the general body
and philosophy of law to a specific legal
problem of a client; and thus, the public
interest will be better served if only law-
yers are permitted to act in matters involv-
ing professional judgment. Where this
professional judgment is not involved,
non-lawyers, such as court clerks, police
officers, abstracters, and many govern-
mental employees, may engage in occupa-
tions that require a special knowledge of
law in certain areas. But the services of a
lawyer are essential in the public interest
whenever the exercise of professional le-

" "gal judgment is required. o

Our decision to adopt the general standard contained
within Ethical Consideration 3-5, is consistent with the
rule observed in other jurisdictions. See, e.g., Conway-
Bogue Realty Inv. Co. v. Denver Bar Ass'n, [**24] su-
pra, 312 P.2d at 1008.

In adopting the general definition contained within
Ethical Consideration 3-5, we note that the term "practice
of law" is defined more specifically in Tennessee Su-
preme Court Rule 9, § 20.2(e). ¢ However, that [*776]

torneys who practice law to pay an annual disciplinary
fee. The rule was not designed nor intended to regulate
the unauthorized practice of law. Instead it is a regulation
of the persons who have been admitted to practice law.
Equally inapplicable in the context of this proceeding is
Supreme Court Rule 7, § 1.01, which provides that,

No person shall engage in the "practice
of law" or the "law business" in Tennes-
see, except pursuant to the authority of
this Court, as evidenced by a license is-
sued in accordance with this Rule, or in
accordance with the provisions of this
Rule governing special or limited prac-
tice.

Although, in implementing that rule, this Court incorpo-
rated the definitions of "practice of law" and "law busi-
ness" as written by the General Assembly, ” "'practice of
law' for purposes of admission is necessarily broader
than 'practice of law' for purposes of [¥*25] unauthor-
ized practice." See Tennessee Board of Law Examiners'
Statement of Policy Concerning the Meaning of "Prac-
tice of Law," Sept. 25, 1984, adopted by this Court, Vol-
ume 267 Tennessee Decisions, at p. XXXI. Thus, we do
not consider Rule 7, § 1.01 controlling in this proceed-

ing.

6 "The term, "practice of law" shall be defined
as any service rendered involving legal knowl-
edge or legal advice, whether of representation,
counsel or advocacy, in or out of court, rendered
in respect to the rights, duties, regulations, liabili-
ties or business relations of one requiring the ser-
vices. It shall encompass all public and private
positions in which the attorney may be called
upon to examine the law or pass upon the legal
effect of any act, document or law."

7 Tenn. Code Ann. § 23-3-101 (1994) defines
" 7 those terms as follows: "Law business" means the
advising or counseling for a valuable considera-
tion of any person, firm, association, or corpora-
tion, as to any secular law, or the drawing or the
procuring of or assisting in the drawing for a
valuable consideration of any paper, document or
instrument affecting or relating to secular right,
‘or the doing of any act for a valuable considera-
tion in a representative capacity, obtaining or
tending to secure for any person, firm, association
or corporation any property or property rights
whatsoever; and (2) "Practice of law" means the
appearance as an advocate in a representative ca-

weeemee e — broad- definition-is contained within-a rule_requiring-at- ... __pacity or._the drawing of papers,_pleadings_or__________

documents or the performance of any act in such
capacity in connection with proceedings pending
or prospective before any court, commissioner,
referee or any body, board, committee or com-
mission constituted by law or having authority to
settle controversies.

[¥*26] The definitions of "law business" and "prac-
tice of law," contained in Tenn. Code Ann. § 23-3-101
(1994), are also incorporated within Tenn. Code Ann. §
23-3-103 (1994), which prohibits the unauthorized prac-
tice of law and provides, in pertinent part that,

(a) No person shall engage in the "prac-
tice of law" or do "law business," or both,
as defined in § 23-3-7/01, unless such per-
son has been duly licensed therefor, and
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while such person's license therefor is in
full force and effect, nor shall any asso-
ciation or corporation engage in the "prac-
tice of the law" or do "law business," or
both, as defined in § 23-3-101.

Persons or entities violating that prohibition commit a
Class A misdemeanor and may be subject to damages for
three times the amount of any fee received as a result of
the prohibited activities. Tenn. Code Ann. § 23-3-103(d)
(1994). By these statutes, the General Assembly has pro-
vided a penalty for the unauthorized practice of law. We
view this as an aid to the inherent power of this Court
rather than an infringement upon our constitutional and
inherent responsibilities. In determining whether Tenn.
Code Ann. § 67-5-1514 permits the unauthorized practice
[**27] of law, we are not bound by the definitions of
“practice of law" and "law business" employed in these

penalty statutes.

As we have previously stated, it is the duty of this
Court to resolve doubts in favor of the constitutionality
of statutes. Accordingly, we have determined that the
definitions contained within Tenn. Code Ann. § 23-3-101

-(1994), must be read in conjunction with Tennessee Su-

preme Court Rule 8, EC 3-5. Thus, the acts enumerated
in the definitions. of "law business" and "practice of law"
contained within Tenn. Code Ann. § 23-3-101 (1994), if
performed by a non-attorney constitute the unauthorized
practice of law only if the doing of those acts requires
"the professional judgment of a lawyer." As recognized
in Canon 3, the essence of professional judgment is the
lawyer's educated ability to relate the general body and
philosophy of law to a specific legal problem of a client.
Tennessee Supreme Court Rule 8, EC 3-5.

‘Our interpretation of these various statutory and rule
provisions is in keeping with the purpose of regulation

which is to "serve the public right to protection against
unlearned and unskilled advice in matters [**28] relat-
ing to the science of the law." Application of New Jersey
Soc. of Certified Pub. Accountants, supra, 507 A.2d at
714; see also, Florida Bar re Advisory Opinion HRS
Nonlawyer Counselor, supra, 518 So. 2d at 1272, In-
deed, it is our responsibility to "regulate the practice of
law and to restrain such practice by laymen in a com-
mon-sense way in order to protect primarily the interest
of the public and not to hamper and burden such interest
with impractical technical restraints no matter how well
supported such restraint may be from the standpoint of
pure logic." Cowern v. Nelson, 207 Minn. 642, 290 N.W.
795, 797 (Minn. 1940); Hunt v. Maricopa County Em-
ployees Merit Sys. Comm., supra, 619 P.2d at 1040,

—such-other persons as they may-wish; —--

Henize v. Giles, supra, 490 N.E.2d at 589; State ex rel.
Reynolds v. Dinger, supra, 109 N.W. at 691,

CONCLUSION

Applying the foregoing principles to the facts found
by the Special Master, which are overwhelmingly sup-
ported by the record in this case, it is clear that no proof
was introduced to show that the services performed for
taxpayers or taxing authorities before the boards of
equalization require the professional judgment of a law-
yer. The Special Master [**29] thoroughly and accu-
rately discussed each stage of the proceedings before the
local and state boards of equalization in Part III A of the
report which has been reproduced in this opinion. We
adopt the facts as found by the Special Master and affirm
the conclusion that Tenn. Code Ann. § 67-5-1514 (1994),
does not sanction the unauthorized practice of law. Ac-
cordingly, we affirm, as modified, the Special Master's
conclusion upholding the constitutionality of that statute.

Costs of this appeal are taxed to the petitioners, the
Tennessee Attorney General and Reporter and the State
Board of Equalization.

RILEY ANDERSON, CHIEF JUSTICE

CONCUR:
Drowota, Reid, and Birch, JJ.

O'Brien, Sp.J.

APPENDIX I

TENNESSEE CODE ANNOTATED § 67-5-1514
Provides as follows: N

(a) At, or in connection with, any conference or
hearing held pursuant to this part, or pursuant to part'14
of this chapter, taxpayers and assessors of property shall
be entitled to the assistance of a qualified agent and of

(b) At any conference or hearing held
pursuant to this part, or with respect to the
filing of appeals pursuant to Sec. 67-5-
1412, taxpayers and [**30] assessors of
property may appear in person, by quali-
fied agent, or, in the case of taxpayers, by
a member of the taxpayer's immediate
family. An agent shall not have the power
to appear for, or to act on behalf of, a tax-
payer unless the agent presents a written
authorization from the taxpayer at Or
prior to the conference or hearing.

(c) The following persons are permit-
ted to act, ‘appear and participate as an
agent for the taxpayer:
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(1) Attorneys;

(2) With respect to a corporation or
other artificial entity, its regular officers,
directors or employees; and :

(3) Where the primary issue of any
complaint, protest or appeal pertains to
those grounds as provided in Sec. 67-5-
1407, any person who presents to- the
board of equalization a statement of quali-
fications that such person has four (4)
years of experience in real property ap-
praisal and/or assessment valuation, and
that such person either has successfully
completed not less than one hundred
twenty (120) classroom hours of academic
instruction in subjects related to property
appraisal or assessment of property from a
college or university, or from a nationally
recognized appraisal or assessment or-
ganization approved [**31] by the board
or, in lieu of such educational require-
ments, has successfully passed the exami-
nation for Tennessee certified assessor as
administered by the board. The board

“may, in its discretion, recognize certain
professional - designations from appraisal
and/or assessment organizations which
require qualifications at least [*778]
equal to those set forth herein, in which
event persons possessing any such desig-
nation shall be registered without submis-
sion of experience and educational re-
quirements. A corporation engaged in the
business of evaluation of property may be
registered if its principal officer is regis-
tered, but only employees of such corpo-
ration who are registered shall be permit-

tion to the foregoing persons, if the only
issue of an appeal is proper completion of
a schedule listing tangible personal prop-
erty, and/or establishing the value thereof,
a certified public accountant may act, ap-
pear and participate as an agent for the
taxpayer. :

(d) Where the primary issue of any
complaint, protest or appeal pertains to
those grounds as provided in Sec. 67-5-
1407, then all conferences or hearings
shall be conducted in an informal manner.

[¥*32]

(e) An assessor of property may dele-
gate duties to be performed under this
chapter to any of his deputies.

(H)(1) All persons authorized to ap-
pear before the board of equalization pur-
suant to the provisions of subdivision
(c)(3) shall register with the board, and
the board may reprimand, revoke, or sus-
pend from practice or place on probation
or otherwise discipline any agent for any
of the acts set forth below:

(A) Procuring or attempt-
ing to procure registration
pursuant to this part by
knowingly making a false

* statement, submitting false
information, or through
any form of fraud;

(B) Failing to meet the
minimum qualifications es-
tablished by this section;

(C) Paying money or
other _valuable considera- .
tion, other than as provided
for by this section, to any
member or employee of
the board to procure regis-
tration under this section;
or

(D) Any act or omis-
sion involving dishonesty
or fraud that could substan-
tially benefit the registrant
or another person or with
the intent to substantially

e ted to act as agents for taxpayers.Inaddi- - injureanotherperson. .. ... ...

(2) The board may adopt additional
standards of conduct, if any, regarding all
agents when appearing any any confer-
ence or hearing pursuant [**33] to this
section.

(3) There is hereby created within the
board a regulatory panel, to consist of six
(6) members, each of whom shall serve a
two-year term, the members to be selected
by the board from among a list of individ-
ual agents who are registered with the
board and who have been nominated to
serve on the panel by individual agents

© Paged
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who are registered with the board. The
panel may adopt standards of conduct for
all agents, which standards then shall be
subject to approval by the board. The ma-
jority of the panel constitutes a quorum
and the affirmative vote of two-thirds
(2/3) majority of the panel, or two-thirds

. (2/3) majority vote of the board upon ap-
peal, is necessary for disciplinary action
against any agent.

(4) Upon receipt of a written com-
plaint made against any agent, the execu-
tive secretary, if the executive secretary

determines that the complaint warrants an

investigation, shall notify the agent, and
the agent shall file an answer to the com-
plaint with the executive secretary within
forty-five (45) days from receipt of notice.
Following receipt of the agent's answer to
the complaint, the executive secretary
shall appoint an administrative judge from
the staff [**34] of the board who shall
investigate the complaint. The administra-
tive judge may dismiss the complaint or
- determine that a hearing is required. Any
such hearing shall be conducted by the
panel, and the panel may discipline any
agent in any manner provided in this sec-
tion. Within forty-five (45) days from the
date of the panel's disciplinary decision,
.the disciplined agent may appeal the
panel's decision to the board. In the event
of such appeal, the members of the board
shall conduct a hearing and may confirm
or dismiss the panel's disciplinary deci-
sion.

(5) Each agent required to register

— e — ——wyith-the-board-shall-pay -an- annual-regis--

tration fee of one hundred dollars ($ 100).

(g) Any written solicitation of busi-
ness, by letter, advertisement, or other-
wise, by any [*779] person other than an
attorney, who qualifies as an agent under
this section shall contain, in type large

enough to be easily readable, a disclaimer

substantially as follows: "Taxpayer agents
who are not lawyers may only appear on
your behalf before the state board of
equalization on matters of classification,
assessment, and/or valuation, and may not
represent you in a court of law."

(h) A person who is acting [*¥*35] as
an agent for a taxpayer or for an assessor

of property on March 23, 1988, shall have
until June 30, 1989, to obtain registration
as provided in subsections (a)-(g), and un-
til such date such persons may continue to
act as agents.

(i) All other provisions of this section
notwithstanding, this section shall not ap-
ply in any manner to the representation of
a taxpayer by an attorney.

() No provision in this section is in-
tended to require that any person must be
an attorney, certified public accountant,
agent registered with the board, or other-
wise in order to act as an agent for a tax-
payer before a county board of equaliza-
tion.

APPENDIX II

IN THE SUPREME COURT OF TENNESSEE AT
NASHVILLE

FILED -
MAY 4 1994

Cecil Crowson, Jr.

IN RE: PETITION OF CHARLES W. BURSON,
ATTORNEY GENERAL OF TENNESSEE, AND THE
STATE BOARD OF EQUALIZATION FOR
DETERMINATION OF WHETHER
REPRESENTATION OF TAXPAYERS BY
REGISTERED APPRAISERS AND OTHER NON-
ATTORNEYS (CORPORATE EMPLOYEES AND
CPA'S) BEFORE THE STATE AND LOCAL BOARDS
OF  BQUALIZATION  CONSTITUTES  THE

PRACTICE OF LAW
NO. 01801-9209-0T-00103
SPECIAL MASTER'S REPORT
The Statute

In 1988, the Tennessee General Assembly enacted
chapter 619, [*¥*36] Public Acts of 1988, T.C.4. § 67-5-
1514 (hereafter, § 1514). In it the Legislature specified
four classes of people who are authorized to assist tax-
payers with appeals to boards of equalization and in con-
ferences with local assessors: (1) a member of the tax-

‘payer's immediate family; ' (2) attorneys; (3) officers,

directors or employees of corporations or any "other arti-
ficial entity"; and (4) registered agents. *
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1 The statute does not define "member of im-
mediate family." :

2 The statute does not use the term "registered
agent," but the property taxing establishment re-
fers to agents who are registered by that term.

The statute also provides that assessors are permitted
to appear in person or through a deputy.

Section 1514 requires that registered agents obtain
specified education or pass an examination and that they
have at least four years experience in real property ap-
praisals. A registered agent regulatory board is estab-
lished and given jurisdiction to license and discipline

agents.
The Petition

[**37] On September 2, 1992, the Tennessee At-
torney General filed a petition with the Tennessee Su-
preme Court entitled "Petition for Determination of
Whether Representation of Taxpayers by Registered Ap-
praisers and Other Non-Attorneys Before the State and
Local Boards of Equalization Constitutes the Practice of
Law." The Supreme Court determined that the issues
raised by the petition could not be resolved solely on
" legal issues and that "a factual record miust be devel-

oped."

On July 22, 1993, the Supreme Court appointed the
Special Master to hear proof on three issues:

[*780] (1) The specific acts performed
by and the circumstances under which ap-
praisers and other non-attorneys act, ap-
pear and participate before the State
Board of Equalization and county boards
of equalization, including all relevant acts
prior and subsequent to such hearings;

e (2)-The-legal and»: factual- issues-ad- — .

dressed by such non-attorneys as agents
for taxpayers in their appearances before
said bodies and otherwise; and

(3) The legal and factual issues raised
by the petition and responses thereto in
the context of proof presented to the mas-
ter. ‘

Special Master Proceedings

The case before the Special Master [¥*38] pro-
gressed essentially the same as a trial court case although
there were no pleadings. The parties divided into two
groups, one that advocated that § 1504 authorizes the

practice of law by non-attorneys and is unconstitutional

(the Proponents) and the other that advocated that § 1504
does not authorize the practice of law and is not uncon-

stitutional (the Opponents).
The initiative for the Proponents was taken by a

Memphis law firm that assists taxpayers in appeals for a

fee. The initiative for the Opponents was taken by regis-

" tered agents and by corporations that use employees to

assist in appraisal appeals.

Several interested parties were not represented. No
one appeared on behalf of residential taxpayers. No one
appeared on behalf of unincorporated business taxpayers.
No one appeared on behalf of unincorporated associa-
tions. No one appeared on behalf of taxing authorities.
The two bar associations that filed appearances in the
Supreme court did not participate.

An evidentiary hearing was held in Nashville on
April 4-6, 1994. Among the witnesses who testified were
attorneys who assist taxpayers, registered agents, the
Executive Director of the State Board of Equalization, an
[¥*39] administrative law judge for the Board, a charter
member of the Board's Assessment Appeals Commis-
sion, assessors or their deputies from Davidson, Hamil-
ton, and Knox Counties, and a representative of the

_ Shelby county Board of Equalization. Fifty eight exhibits

were introduced. Excellent briefs were filed.
Preliminary Findings

There are several preliminary findings that are not
directly responsive.to the Supreme Court's three issues
but which are necessary to place the Special Master's
report in context.

- Section 1514 did not expand the list of representa-
tives authorized to represent taxpayers or taxing authori-
ties. For the most part, it merely codified the existing
practice.

- There is no evidence that anyone is dissatisfied

~ with the practice codified in § 1514,

- Restricting taxpayer and taxing authority assistance
to attorneys will substantially alter and disrupt the appeal
process and is likely produce the following conse-

quences:

(1) Many individual taxpayers, smaller incorporated
businesses, partnerships, and unincorporated associations
will be effectively precluded from appealing assess-
ments. The amount of potential tax savings is too small

for attorneys charging contingent [**40] fees to assist

taxpayers, and taxpayers could not afford to pay attorney
fees for assistance now being provided by family mem-
bers, employees, partners, or association members.

(2) The cost to county governments will be enor-
mous. They will be required to employ large numbers of

. }.);g_e. 1 1,_ e
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attorneys to perform tasks now performed by assessors
or their deputies including conferring with taxpayers and
making presentations to boards.

(3) Proceedings that are now informal will become
more formal, thus increasing the cost to all parties in-
volved.

- There is no credible evidence that attorneys can
better represent taxpayers and taxing authorities than the
others who are authorized to do so. Indeed, the evidence
is to the contrary. Registered agents, employees of busi-
nesses, and members of unincorporated associations can
better represent taxpayers than can attorneys. Likewise,
assessors [*¥781] or their deputies can better represent
taxing authorities than can attorneys.

- Section 1504 requires minimum qualifications for
registered agents. Attorneys, on the other hand, are not
required to have any particular qualifications.

- Less than ten attorneys in the entire state of Ten-
nessee regularly represent taxpayers [**41] in assess-
ment appeals. Most of those attorneys were previously
employed in state government in the assessment process
in one capacity or another. They are also registered
agents and usually appear in that capacity rather than as

“attorneys. Apparently, only two or three attorneys in

Tennessee act as advocates when representing taxpayers
in assessment appeals.

- No attorneys regularly represent the taxing authori-
ties in assessment appeals.

- There is no evidence that any more attorneys are
even interested in representing taxpayers or taxing au-
thorities in appraisal appeals. '

- There was testimony that every other state except
New Jersey permits registered agents and other non-
attorneys to assist taxpayers with assessment appeals.
The non-lawyer prohibition in New Jersey was enacted
by its legislature, not the state courts.”

I
SPECIFIC ACTS PERFORMED BY NON-
ATTORNEY REPRESENTATIVES

This question is more fully answered in part III (A)
of this report.

The evidence offered was insufficient for the Special
Master to make any findings regarding the specific acts
performed by family members, business owners, and
members of unincorporated associations. The evidence
by registered
agents, corporate employees, and assessors or their depu-
ties.

The specific acts performed by these non-attorney
representatives - and attorneys too for that matter - con-
sist almost exclusively of providing information about
property value. For commercial property, this is usually
information about of income or potential income. For
residential property, it is often information about compa-

rable sales.
II

LEGAL AND FACTUAL ISSUES ADDRESSED
BY TAXPAYER AGENTS

Legal issues are not addressed by taxpayer agents.
Members of a taxpayer's immediate family and officers,
directors or employees of a corporation or any "other
artificial entity" are permitted to represent taxpayers on
the factual issues of classification and value. Registered
agents are permitted to represent taxpayers only on the
factual issue of value. '

In actual practice, in practically every appeal at
every level, value is the only issue addressed by any tax-

payer agent.
I
THE LEGAL AND FACTUAL ISSUES RAISED

A. Section 1514 does not authorize the practice of

law by non-attorneys.

The services performed by non-attorneys on behalf
of either taxpayers or taxing authorities does not consti-
tute the practice [**43] of law. The Code of professional

- Responsibility adopted by the Tennessee Supreme Court

provides that "the practice of law relates to the rendition
of services for others that call for the professional judg-
ment of a lawyer." Tennessee Supreme Court Rule 8, EC
3-5.

Appraisal appeals are initiated by filing a fill-in-the
blank form with the local board of equalization (Ex. 1 &

~ 2). The only information placed on the form is the iden-

tity of the property. No legal training, skill or judgment
is required for identifying the property on the form.

The next step is often a conference with the local
taxing authority. The taxing authority is represented by
the appraiser or a deputy. Appeals often end at this stage
because the taxing authority may agree that the informa-
tion presented on behalf of the [*782] taxpayer supports
the taxpayer's valuation or because the taxing authority
and the taxpayer may agree on a compromise assess-
ment. No legal training, skill or judgment is required to
participate in these conferences.

If the case does not end with a conference, a hearing
is held before the local board of equalization. The hear-
ings are informal. No rules of procedure or evidence are

- page 12 S
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followed. The hearings [**44] are essentially non-
adversarial, information gathering sessions.

Very few of the members of the local boards are at-
torneys. There are no opening statements or closing ar-
guments. There is no direct or cross-examination of wit-
nesses. Information is simply given in narrative form. No
legal training, skill or judgment is required to participate
in the hearings.

The next step is an appeal to the State Board of

Equalization. Taxpayers and taxing authorities can ap-
peal, but appeals by taxing authorities are rare. Once an

appeal is requested, the case is assigned to an administra- .

tive law judge (ALJ). Hearings before the ALJ's are in-
formal. They do not resemble trials. Information is given
in narrative form. Questions may be asked, but not in the
form of direct and cross examination. The rules of evi-
dence are not enforced. No legal training, skill, or judg-
ment is required to participate in the ALJ hearings.

A party dissatisfied with an ALJ decision can obtain
review by the Assessment Appeals Commission (AAC)
of the State Board of Equalization, Requests for review
by the AAC are quite informal. The AAC will accept
most anything in writing expressing a desire for a re-
view. Fill-in-the-blank [**45] forms that contain mini-
mal information about the property are also used (Ex. 9).

Hearings before the AAC are informal. If there is
discovery, it usually consists of exchanging papers.
Depositions are not taken. Opening statements and clos-
ing arguments are not usually made. Most members of
the AAC are not attorneys. Much of the information is
obtained through questions asked by AAC members. The
rules of evidence are not enforced. Information is usually
given in narrative form. Questions are asked of people
giving information, but it is rarely in the form of direct
and cross-examination. No legal training, skill, judgment
is required to assist taxpayers or taxing authorities at

Final review by the State Board of Equalization is
discretionary and is seldom granted.

As noted, most of the handful of attorneys who rep-
resent taxpayers are also registered agents who appear in
that capacity and give information to the board rather
than conduct themselves as attorneys.

Little if any of the work done by the Memphis law
firm that assists taxpayers (apparently the only firm in
Tennessee that represents taxpayers) can be said to be the
type of work regularly performed [**46] by attorneys.

_ The work consists of processing a large volume of ap-
peals by identifying property .on the fill-in-the-blank

forms, then gathering information about property and
presenting it informally to either the assessor or assessor
deputy in a conference or to a board in the informal hear-

_ ings. One member of the firm was asked to identify legal

issues in assessment appeals. Though she attempted to do
so, she never really identified any.

The governing authority for. assessments is not the
statutes and cases usually relied upon by courts and cited
by attorneys. Rather, it is a manual prepared by the Divi-
sion of Property Assessment of the Office of the State

Comptroller.

B. The Enactment of § 1514 is within the power
conferred on the General Assembly by Article Two, Sec-
tion 28 of the Tennesse¢ constitution.

There is no provision in the Tennessee Constitution
that specifically grants the Tennessee Supreme Court the
authority to regulate the practice of law. Rather, the au-
thority derives from the doctrine of separation of powers
expressed in Article Two, Sections I & 2 of the Constitu-
tion. Cantor v. Brading, 494 S.W.2d 139, 141 (Tenn. Ct.
App. 1973). The authority to regulate [**47] the practice

.of law has been described as "inherent power" that re-

sults from the Court's position in the judicial branch of

government. Petition of Tennessee Bar Association, 532 .

S.W.2d 224, 229 (Tenn. 1975).

[¥783] The Constitution, at Article II, Section 28,
specifically grants the taxing power to the Legislature. It
provides in part that "the value and definition of property
in each class or subclass [is] to be ascertained in such
manner as the Legislature shall direct.” Thus, the same
Constitution that implicitly gives the Supreme Court
authority to regulate the practice of law explicitly gives
the Legislature the authority to decide the manner in
which property value will be ascertained.

This explicit grant of authority is broad enough to
authorize the Legislature to permit non-attorneys to assist

The Supreme Court does not have the authority under the
Constitution to regulate any non-judicial phase of the
valuation process, including determining the qualifica-
tions of the persons or entities who can assist taxpayers
and taxing authorities in assessment appeals.

Respectfully Submitted,
ROBERT S. BRANDT

Judge, Chancery [**48] Court
Special Master

May 2, 1994

“taxpayers and taxing authorities in assessment appeals.
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LEXSEE 511 S.W.2D 461

David BELMONT, Petitioner, v..BOARD OF LAW EXAMINERS, Respondent

[NO NUMBER IN ORIGINAL]

Supreme Court of Tennessee

511 S.W.2d 461; 1974 Tenn. LEXIS 494

June 3, 1974

COUNSEL: [**1] A. . Archibald, II, Petway, Archi-
bald, Blackshear, Hagwood & Thompson, Nashville, for
petitioner.

David M. Pack, Atty.Gen,,
Asst.Atty.Gen., Nashville, for respondent.

JUDGES: W. M. Leech wrote the opinion. Dyer, C.J.,
and Chattin, McCanless and Fones, JJ., concur.

OPINION BY: LEECH

OPINION

[*462] Petitioner, David Belmont, has taken the
Tennessee Bar Examination four times, and on each oc-
casion has failed to pass the examination. His applica-
tion for permission to take the examination for the fifth
time was denied by the Board of Law Examinersin ac-
cordance with Rule 37, Section 7 of the Rules of the
Tennessee Supreme Court. Thereupon, Belmont filed a
petition for the writ of certiorari with this Court contend-
ing that the Board's action was violative of T.C.A. § 4-

T T 1902, " We granted the writ of certiorari to determine the”

constitutionality of the foregoing Code section.

Prior to discussing the constitutional question herein
involved, we must make it clear that the petition to re-
view the action of the Board of Law Examiners in deny-
ing petitioner's request to take the examination for the
fifth time is properly before this Court. We reach the
foregoing conclusion because [**2] this Court has the
inherent power to prescribe and administer rules pertain-
ing to the licensing and admission of attorneys and as a
necessary corollary thereto, no other court in Tennessee
can construe or determine the applicability of a rule used
to implement that power. It results, therefore, if this
Court has the inherent and original power to prescribe
the rules, then this Court has the original power to review
the action of the Board of Law Examiners in interpreting

Everett H. Falk,

and applying them. See In re: Adoption of Rule of
Court, 479 S.W.2d 225 (Tenn. 1972); Petition for Rule of
Court Activating, Integrating and Unifying the State Bar
of Tennessee, 199 Tenn. 78, 282 S.W.2d 782, 784 (1954).

Having disposed of the jurisdictional question, there
remain two questions of law, so closely related that a
discussion of one necessarily includes the other, -The
two questions are as follows:

1. Whether T.C.A. § 4-1902, as amended by Chap-

* ter 789 of the Public Acts of 1972, renders null and void-

Rule 37, Section 7 of the Rules of the Tennessee Su-
preme Court,

2. Whether an enactment of the Legislature which
purports to delete a requirement established by a rule of
the Supreme Court with [**3] respect to the admission
of persons to practice law constitutes an invalid en-
croachment on the inherent power of the Supreme Court.

In order to properly discuss the foregoing questions,
we will first point out the conflict between the legislation
in question and this Court's authority. First, Rule 37,
Section 7, provides that an applicant can take the exami-

__nation_required by. the. Board..of Law _Examiners. three __ _______|

times. If the applicant fails the examination three times,
he can take it a-fourth time, but only with special permis-
sion of the Board and upon such terms as the Board may
prescribe. The rule then provides: "If he should fail the
fourth examination, he will not be permitted to take an-

other." -

In‘1971, the General Assembly enacted Chapter 354,
Public Acts, which was subsequently codified as T.C.A.
§ 4-1902, as follows:

"No board, commission, or agency of -
this state which issues licenses to persons
to engage in an occupation, trade, or pro-
fession based upon written or oral exami-
nation shall adopt or enforce any rule,
regulation, or law limiting the number of

K
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times that any person, otherwise qualified,
may apply for and stand such written or
oral examination at any regular [**4] ex-
amination session regardless of the
[*463] number of times such person has
taken such examination."

The 1972 General Assembly amended T.C.A. § 4-1902
by passing Chapter 789, Public Acts, which added to said
section the following:
"The provisions of this section shall
specifically apply to the state board of law
examiners."

This latter amendment clearly conflicts with Rule 37.

In order to resolve the foregoing conflict, a short
statement of the history establishing a separate and inde-
pendent judicial department and the admission of attor-
neys to practice before the courts in Tennessee will be
helpful. A casual look at the Constitution of 1796 re-
veals that it did not establish a separate judicial depart-
ment and until 1834, the courts were subservient to the
will of the legislature. We note in Caldwell's Constitu-
tional History of Tennessee that: "The power of the leg-
islature to make and unmake courts was properly exer-

cised in 1809, when the Superior Court was abolished -

and the Supreme Court and the Circuit Courts created.”
However, this defect in constitutional government was
corrected by the Constitution of 1834, and further
strengthened by the Constitution [**5] of 1870. The
foregoing is evidenced by Article I, Sections 1 and 2 of
the Constitution of 1870, which reads as follows:

"Sec. 1. Division of powers. -- The
powers of the Government shall be di-
vided into three distinct departments: the

"Sec. 2. Limitation of powers. -- No
person or persons belonging ‘to one of
these departments shall exercise any of
the powers properly belonging to either of
the others, except in the cases herein di-
rected or permitted."”

Thus, as stated in Cantor v. Brading, 494 S.W.2d
139 (Tenn.App. 1973): :

"If the matter of admission of an attor-
ney to the bar is an exercise of a judicial
power, that power lies with the Supreme
Court and constitutionally cannot be inter-

fered with by the legislative department of
the tripartite government of this State,
Conversely, if the power is in the legisla-
tive department, the judicial department
may not encroach upon the prerogative of
the Legislature."

Herein, the petitioner concedes that the Courts have
the inherent right to determine who shall practice before
them, however, petitioner insists that the 1972 Act does
not "encroach upon this sacred ground." [**6] In sup-
port of said contention a number of cases have been cited
from other jurisdictions, however, it is not necessary to
refer to those cases as our own Constitution, statutes, and
cases provide ample authority for disposition of this mat-
ter.

In Cantor v. Brading, 494 S.W.2d 139, 142
(Tenn.App. 1973), the Court correctly stated that:

"[The] supreme judicial and judicial su-
pervisory power is an inherent power of
the Supreme Court and has been so rec-
ognized by the legislative branch of our
government. Section 16-331 T.C.A. rec-
ognizes that the Supreme Court has the
power to take all action as may be neces-
sary to the orderly administration of jus-
tice within the State, whether or not enu-
merated in that code section or elsewhere.
Section 16-332 T.C.A. declares that this
power is of common law origin as it ex-
isted at the time of the adoption of our
Constitution."

Thus, when the General Assembly enacted T.C.A. §

-~ ——— —-Legislative, Executive, andJudieial- ———----~-—-29-101,-which-established: the-Board- of Law-Examiners; ~~—— =" ~

they were merely creating an aid to the judiciary, there-
fore, the Board became a part of the judicial branch of
government. This latter fact is further substantiated by
the fact that the Supreme Court appoints [**7] the
Board's members and has general supervisory authority
over all the Board's actions. Similarly, T.C.A. § 29-103
requires the Board to hold examinations for applicants
for licenses to practice law and specifically provides that
the Supreme Court "shall prescribe rules to regulate the
admission of [*¥464] persons to practice law and provid-
ing for a uniform system of examinations . . ." It is im-
portant to note, however, that T.C.A. § 29-103 is merely
a codification of this Court's inherent constitutional au-
thority to regulate the courts.
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Turning now to the Acts of 1971 and 1972, it is evi-
dent that they were meant to pertain to examinations
given by boards, commissions and agencies which issue
licenses to persons engaged in occupations, trades or
professions. These boards, commissions and agencies are
arms of the legislative branch of the government to
which the legislature has delegated authority to issue
licenses which otherwise would have to be done by the
legislature. The Board of Law Examiners, however, is
an agency of this Court and it performs certain duties
prescribed by the rules of this Court. Moreover, it is
important to note that the Board of Law Examiners does
[**8] not issue licenses to practice law in the State of
Tennessee; that authority remains exclusively with this

Court.

The law is clear, therefore, that an act of the legisla-
ture in aid of the inherent power of the judiciary is con-

stitutional; but one that conflicts with and supersedes the
Court's declared requirements, and constitutes an at-
tempted exercise of powers properly belonging to the
judicial branch by the legislative branch of government
violates Article II, Section 2 and Article VI, Section 1 of
the Constitution of Tennessee. Cantor v. Brading, supra;
Schoolfield v, Tennessee Bar Association, (Tenn. 1974).
In the instant case, it is evident that the 1972 amendment
to T.C.A. § 4-1902 is in direct conflict with Section 7 of
Rule 37 of this Court and thus is unconstitutional. Being
unconstitutional, the Board of Law Examiners' decision
was proper. Thus, it follows that petitioner will not be
allowed to take the Tennessee Bar Examination a fifth
time and his petition is [¥**9] accordingly dismissed. -

DYER, C.J, and CHATTIN, McCANLESS and
FONES, JJ.,-concur,




A STATE OF TENNESSEE

Offlee of the Attorney General

ROBERT E. COOPER, JR.

ATTORNEY GENERAL AND REPORTER .
MICHAEL E. MOORE

LUCY HONEY HAYNES
CHIEF DEPUTY ATTORNEY GENERAL CORDELL HULL AND JOHN SEVIER STATE . SOLICITOR GENERAL '
OFFICE BUILDINGS

TELEPHONE (615) 741-3491

LAWRENCE HARRINGTON
FACSIMILE (615) 741-2008

CHIEF POLICY DEPUTY - MA&ILING ADDRESS

P.O. BOX 20207
NASHVILLE, TN 37202

May 14, 2008

Honorable Geoffrey P. Emery
_Presiding Judge
Sessions Court-Division Two
City-County Bldg. 400
‘Main St. M-70 -

~ P.O. Box 2404
Knoxvﬂle IN 37901-2404

Re Petltlon of Knox County Public Defender .

Dear Judge Emery:

I write on behalf of my client, the Administrative Office of the Courts (AOC), in regard to
a petition filed by the Knox County Public Defender requesting that the General Sessions Court
suspend appointments of the Public Defender to cases in Knox County General Sessions
' Misdemeanor Court. The Public Defender has graciously served thls Office a copy of the

petition.

—— == ——--—————As yowknow, AOC has-a-deep financial interest in this matter because-AOC--will be -—-—~—-—--———-
' charged for indigent criminal defendants’ representation in the Public Defender’s absence.
Given AOC’s potential liability, I hope you will transmit to the General Sessions Courts of Knox
County my client’s respectful request to receive notice and an opportunity to be heard at any
hearing of the Public Defender’s petition. The potential injury to AOC requires AOC
participation, whether as party, intervenor, amicus, or in some other capacity, as a matter of
fundamental fairness. Ilook forward to presentmg AOC’s pos1t10n on the Publi¢ Defender’s

petition.
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Thank you for your consideration of this request, and I look forward to receiving the .

Court’s response at your earliest convenience.

DED:dw
ce: Mark E. Stephens
- T. Maxfield Bahner
" Hugh J. Moore, Jr.
D. Aaron Love.
Libby Sykes

Senior Counsel
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MEMORANDUﬁ

TS General Sessions Judges

FROM: Lyle Reld, Chief Justice
Cletus W, McWillliame, Executive Secratary

DATE: August 7, 1991

RE:  APPOINTMENT OF COUNSEL FOR INDIGENT DEFENDANTS

In order to enact mandated cost reductions in the
budget of the state judicial court system, we recently
forwarded a memorandum to the statse trlal judges reminding
them of the provisionsg of Tennessee Code Annotated §. , w
8-14-205 (d-e) regarding the appolntment of public defendérs
to represent indigent defendants in criminal prosecutions
whenever poseible, The appointment memorandum addressed the
situation where there are multiple indigent defendants
jointly charged and private counsel, without inquiry to.
posslible conflicts, is automatically appointed to represent

oha or more of these defendants, .

Because counsel for indlgent defendants 1s often
appointed initially at the General Sessions court lesvel, we
ars also enclosing a copy of the pertinent code section for
your review, As you are aware, 1f the court determines a
parson-16-indigent-in-such-cases and the person dees not .

‘walve the right to counsel, the court shall appoint the
distrlct public defender or such other appointed counsel as

provided by law to represent the person. In 19890 an
amendment was enacted by the legislature, adding the second
and third sentences in subsectlon-(e) and permitting joint
representation by the public defender where there were
multiple indigent defendants. The second sentence as set

forth below provides:

Such other ingiqgnt DREEONE Mmay also be repreéented by
tha district public defender's offlice; provided, that

the court makes an arfiTmative f£inding prior to the

appointment that no conflict of interest exists and it
appears there 1s good cause to belleve no conflict of
"EXHIBIT

interest is likely to arise, -
M

tabbies®
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August 7, 1991
chcral Segslons Judges

Therefore, in light of the 1890 amendment to subsgectioen
(e) of the code section, multiple defendants may also be
defender's offlce whenever jolnt

repregentad by the public
repraesentation ls conslstent with the law, the rules, and

ethicnl congiderations. When joint representation is an
issue,. judgss should satisfy themselves that such
the public defender's offlce ls

representation by
approptiate, and when not satisfled, appoint private

coungel,

A formal hearing.on the issue of pogsible conflicts in
representing joint defendants is not mandated.  Each judge
should use his or her own discretion in resolving such
issues and may raely upon the statements of counsel or such
other information as may be available. when the judge has
made an lhquliry and determined that private counsgel 1s
required, an order of the court setting forth the
appointment of private counsel and the reason therefor 1s

gufficient. The order should be attached to the attorney's
claim for reimpursement and submitted to the Office of the

Executive Secretary.
ork load of the public defender's office alone

HB#YX'E——“_‘BI’——”'—‘“‘t
is not an acceptable reason co EppOLnt privace counsel, T;>
Howgver, 4L _the Thmedilate or ¢ontinulng FeEpongibilities of .
th flde preyent the public deféndsr from rendesing
o __offective assistance of coUnsel OF CtRErwlfe periorn
duties ; can be considered a reason for
counsel in cases involvinyg multiple

g the

appointment of private
defendants.

( The law regarding joint repragentation has not been
changed and no indigent defs hall b ate
representation, Tthermore, there L8 no suggestion that a
1 e compromise his or her athical duty. ~ our

AihtEﬂt*iB-@ﬁiY-tO“Wﬁ%ﬁ“iﬂ@@@S:aWErewth&twpﬁimate-G@Mmﬁ@A’

need not Pe appointed ae sy oy of courge in all cases.

where  there are multiple defendants. We are advised that
such has been the practlce In gome judiclal districts,

If you have any. guestions regarding such procedures,
please contact Mr. Cletus ¥, McWilliams at 615/741-2687 or

Ms, sSuzanne Kelth at 615/741-4416,

LP:CWM1GRD:SCGK ,
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State Trial Judiges: Exeralsing criminal Jurdsdiction

TO!
FROM! TLyls Reld, chief Justice MQ% | \7 .
cletus W, McWilllams, Executlve Seacrstayr

PATB: July 12, 1991 |
RE:. APPOINTHWENT OF COUNSEL FOR INDIGENT DEFENDANTS

Public defenders should be appointed ko represent

indigent defendants whenever possible, Private counsel
should not Dba appointed unless there 18 a oonflict wherelin

the appointment of & private attorney. Ls required,

We are Including & copy of Tenhessee Code Annotated
§8~14~205(d~e) for your review regarding tha appolintment of

~ counsel to represent Indlgent persons in criminal casesg or
in other proceedings involving the possible deprivation of

liberty,
Ag you are aware, Lf the court dekermines a person is
v indlgent in such cases and the person does not walve the
right to counsel, the court shall appoint the district
public defender or such other dappointed counsel as provided
_ " by law to represent the person, Subsaction (e¢) of the above
e e—— gl bed- s batubie fuxther- provides-that dn-cases-or-proceadings———-
where there is more than one indigent defendant, one shall
ba represented by the district public defender's office and
the court shall appolint an attorney to repressnt the other
co-defendants. Please be aware that co-defendants in sueh
cases may be represented by the publiv defendex's office
rovided the court determines thexe ig no conflict of ‘
fntere,st-existing or If Lt appears thare Is good cause to
belleve no conflict is 1llkely to arlse,

In those cases hirwitkch—therg-are two or more

defendants and the contention s made that a.conflict exists
betweenh the parties to the extent that separate counsel is -

required, rather than accept this contention at face value,
the court should make a sufflclent inqulry into the matter
in order to fully satisfy the court as-to the valldity of
the alleged confllct, A hearing on thg matter should be

' conducted, 1f necessary.
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Judges Exeroising Criminal Jurisdiotion

July 12, 1991

Where 1t Lz necessaxry to appoint a private attornsy due
{mbursement of compensatlon

to a conflict, the reguest for re
fed by an order setting forth the

should be acoompan
he necessity of gifointment of private -

explanation as to. ¢
gounsel rather than the district publle defender office,

While we recog
district public defendex may
{8 not an acceptable reagon for £

such offlce.

nize in some areas the office of the
ne somewhak under statfed, this
allure to =zsgign cages Lo

LR CHH ¢ SOK
A{tachment
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Judges Exercising Criminal Jurisdiction

Fx A

FROM! Lyle Reld, Ch;éf Justice

DATE: July 25, 1991
.APPOINTMENT OF COUNSEL FOR INDIGENT DEFENDANTS

Tt has coms to my attention that the memorandum of July 12th

from this offlce and the executlve gecretary rogarding. -
appointment of counsgel for indigent defendants is subject to
misunderstanding, The sarliey memo wag izsued- in conjunctlion
with our memo regarding budget reduction efforts of the
judiciary, The appointment memorandum addressed the situation
where private counsel, without Inquiry as to pogsible conflicts,
18 automatically appointed to represent one ox more defendants

jointly cnarged.

our Intent was to remind judges, in llght of the 1930
amendment to T.C,A., §58-13= (e), that multiple defendants may
also be represented by the public defender's office whenever
joint representation is consistent with the law, the riles, and

gpresentation-iu» an-LBBUG, —-

that such rapresentation _
when not

RE:

trial judges should satisfy themselves
by the public defender's office 15 approprlate qnd,

satisfled, appoint private counsel,

Heavy.work .load of the public defender's office alone ig not
. s0), However, Lf the

an acceptable reason to appoint privats coun
{bilities of that offlice prevent
effectlve asslatance of

the publlc defender from rendering
e dutles of that offlce, it can
be COHEaF—FH—-

s’ - —

ba considersd a reason for appointment of priva
cases Lnvolving multiple defendanta. - )

Reforence in our earller memo ag to the necesslty of a .
a.

d to mandate any speciflc procedur
aw as amended in 1990, adding
forth

wag only Intendad to reflect the 1
ction (e) as 8ot

tha second and third sentences ln subse
below: .
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July 25, 1994
Judges Exerclsing Criminal Jurisdiction

Juch other Indigent persons may also be repregentead

by the digtrict publi¢ defender's offlce; provided,
that the court makes an affirmative finding prior to
the appointment that no conflict of Interezt eximts and
it appears there is good cause to beliéve no conflict
of interest ig llkely to arise., The original of the
order ghall be filed with the papers of the cause, and
Lf the court ls one of record, the order shall also be

entered upon its officlal minutas.

A formal hearing on the Issue of possible conflict in
representing joint defendants 1s not mandatad, Each trial judge
should uge his or her own discretion In resolving such i{sgues and
may rely upon the statsments of counsel or such other informatic
as may be available. When the judge has made an inquiry and
determined that private counsel ig required, an order of the
court setting forth the appolntment of private counsel and the

reason therefor im sufficlent,

The law regarding joint repressntation has not besn changed
and no indigent defendant shall bs denled adaquate
repregentation. Furthermore, there ls no suggestion that a
lawyer or judge compromise his or her ethical duty., Our f{ntent
{8 only to make judges awars that private counsel need not be
appolnted as a matter of course Iin all cases where there are
multiple defendants, - I-am-advised-that-such-has besn-the —— -

practice {n some judicial districts,

If you have any questions raegarding such procedures, please
contact Mr, McWilliams, 741-2687, or Ms. Suzanne Keith, at

741-4416,

LR{GRD:!8GX-
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Novemhor 20[ 1951

Judgs Bob McGee

Knox Count¥ sneral Sessions Court

pivielon II1

Ciky~County Buildidy

400 Maln Street

Knoxviila, ™ 37802

Re:  The Matter of Continued Indigent Represen-
tation by the District Public Defender's

- Office in Knox County Gemsral Seaxlony

Court

Dear Judge MoGes

: T acknowledge recelpt of your letter of Novembar 12,
1991, whersin you encloge a copy of a motio the Digkrict
Attorney Defender, Mark Stevens, which nhap been filed ln youx

court and wnlen has beetr ¢ £or hearing bafore the four (4)

At 9170 a.m. You state that the glst of the motlon is

991 ,
that,Mr. stevens' offlce is so overwhelmed with cases that he -

canmfot adequatelf ropresent new glients, You have offered the
opportunity to elther myself or any duly appolnted repregenta-
tive of the Supreme Court to attend and parti¢ipate in that

haaring and have solicited any advice which we may offer as to

how to propsrly ragolve this matter

The deoialon with regard to the abpciutment of

counsel for indligent defendants in criminal oagss i essen-
v a3udinlal dsclsion which addresves the

tially and ult )
discretion of t%e frial judge, BInce TRE wppointment of
counssl for indigent dsfendanty lnvolves State revenus

Judges of Khox County OF TTiAay, NOvEmber 22, -




Judge Bad HMceGes

Novembez 20, 1991
Page Two

L
‘l

administered by thls offica, we nave deemed Lt appropriate to
vemind the trial courts regarding certain admidlgtrative
practlces. The memoranda of July 12, 1994, and July 23, 1881,
Tant to all trial judges exerclsiug orimlpal jurisdiction
sddredas the appointament of counsel where thare ars two or more
joint defendante. These memos were prompted by the practice in
zoms countlug where Roparate counsal were belng appeinted
automatically without inquiry with reqard to the poasidility of
s conflict of interest. 1IN those memos the attention of trzal
judges was called to khe 1990 amandments to T.C.A. ¢ B~14-295
regarding this mattex. We emphasized that nelther the law nor
the practice with regard to judicial otnice, confllet of
defendents had been

interest, or the representation of indigent
changed, '

‘ s addressed primprily the represantation of
multiple defendants rather than the conditlons dgparibad in
vour lekter, However, the memo of wuly 25, 1991, states: '

Heayy work load of the publio defend-
orts office alone is not an 4cod table
reatoh to appolnt private oounasd, Howey-
er, {f the immadiate oI gontinulng respan-
nibilities of that of fice prevent the
public defender prom rendering ¢ffective
agelstance of coungel ok otherwise per-

rorming the dutles of that office, it can
ba considered a reason for ap intmant of
ey Lnyolving multiple

Thoge Memo

rivate counsel ln cas

7 T T defendants-

Ay previously gtated,
gelection of coungel 18 esa¢ntiali{
Y

counsel and the
function about which tnle offlce cannot spaglflca
f-om us reoogmize, iwplicitly

you. Howevkl, the comrmunications
ind explicitly, that whon the public defender 18 not avallable
n private attornsy gnould ba appointed, and, ‘
THES ,‘-!.;o:~u

EAVE XR

the need far the appolntment of
n judiocixl

advise

! ()




Judge Bob HoUge
November 20, 1991
Page 3 T

please be advised that gince the iasus pending before
your oourt s primarily & judiolsl matter, neith¢r mywel?d nor
any pepresentatlon of the Suprems Court will attend or partic-
ipate in the hearing, though Hé do appraciate the courtasy of
your invitation.

with %indest regarde, I remaln
Very sincerely yours,

' HowillHiams

secutlve Seoretary to the
Tennegsae Suprame Court

CHMaRILLR 1TY




